EXA0S

KEN PAXTON

ATTORNEY GENERAIL OF TEXAS

December 19, 2017

Mr. L. Brian Narvaez

Counsel for the Town of Prosper
Brown & Hofmeister, L.L.P.

740 East Campbell Road, Suite 800
Richardson, Texas 75081

OR2017-28827
Dear Mr. Narvaez:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 689056.

The Town of Prosper (the “town”), which you represent, received a request for information
pertaining to a specified incident, as well as information pertaining to a named employee and
previous requests for information made by the requestor’s attorney.' The town states it will
withhold information pursuant to sections 552.130 and 552.147 of the Government Code.”
The town also states it has released some of the requested information, but claims some of
the submitted information is excepted from disclosure under sections 552.101, 552.108,

'After receiving the request, the town sent the requestor an estimate of charges pursuant to
section 552.2615 of the Government Code. See Gov’t Code § 552.2615. The estimate of charges required the
requestor to provide a deposit for payment of anticipated costs under section 552.263 of the Government Code.
See id. § 552.263(a). The town states it received the deposit on October 2, 2017. See id. § 552.263(e) (if
governmental body requires deposit or bond for anticipated costs pursuant to section 552.263, request for
information is considered to have been received on date that governmental body receives deposit or bond).

2Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in section 552.130(a) without the necessity of seeking a decision from the attorney general. Gov’t
Code § 552.130(c). Ifagovernmental body redacts such information, it must notify the requestor in accordance
with section 552.130(e). See id. § 552.130(d), (e). Section 552.147(b) of the Government Code authorizes a
governmental body to redact a living person’s social security number from public release without the necessity
of requesting a decision from this office under the Act. See id. § 552.147(b).
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552.136,and 552.137 of the Government Code. We have considered the claimed exceptions
and reviewed the submitted representative sample of information.> We have also considered
comments submitted by the requestor. See Gov’t Code § 552.304 (interested party may
submit comments stating why information should or should not be released).

Initially, we note the submitted information includes body worn camera recordings of town
police officers. Body worn cameras are subject to chapter 1701 of the Occupations Code.
Chapter 1701 provides the procedures a requestor must follow when seeking a body worn
camera recording. Section 1701.661(a) provides the following:

A member of the public is required to provide the following information
when submitting a written request to a law enforcement agency for
information recorded by a body worn camera:

(1) the date and approximate time of the recording;
(2) the specific location where the recording occurred; and

(3) the name of one or more persons known to be a subject of the
recording.

Occ. Code § 1701.661(a). The requestor does not give the requisite information under
section 1701.661(a). As the requestor did not properly request the body worn camera
recordings at issue pursuant to chapter 1701, our ruling does not reach these recordings and
the town is not required to release them.* However, pursuant to section 1701.661(b), a
“failure to provide all the information required by Subsection (a) to be part of a request for
recorded information does not preclude the requestor from making a future request for the
same recorded information.” Id. § 1701.661(b).

Exhibit B also contains a court-filed document that is subject to section 552.022(a)(17) of
the Government Code, which provides the following:

Without limiting the amount or kind of information that is public information
under this chapter, the following categories of information are public

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.

*As our ruling is dispositive, we do not address the other argument of the town to withhold this
information.
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information and not excepted from required disclosure unless made
confidential under this chapter or other laW

(17) information that is also contained in a public court record[.]

Gov’t Code § 552.022(a)(17). Although the town asserts the information subject ‘to
section 552.022(a)(17), which we have marked, is excepted from disclosure under
section 552.108, this section is discretionary and does not make information confidential
under the Act. See Open Records Decision No. 177 (1977) (governmental body may waive
statutory predecessor to section 552.108); see also Open Records Decision No. 665 at 2 n.5
(2000) (discretionary exceptions generally). Therefore, the town may not withhold the
information subject to section 552.022(a)(17) under section 552.108.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 58.008(b) of the Family Code, which
provides as follows:

Except as provided by Subsection (d), law enforcement records concerning
achild and information concerning a child that are stored by electronic means
or otherwise and from which a record could be generated may not be
disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
records;

(2) if maintained electronically in the same computer system as adult
records, accessible only under controls that are separate and distinct
from the controls to access electronic data concerning adults; and

(3) maintained on a local basis only and not sent to a central state
or federal depository, except as provided by Subsection (c) or
Subchapter B, D, or E.

Fam. Code § 58.008(b); see also id. §§ 51.03(a)-(b) (defining “delinquent conduct” and
“conduct indicating a need for supervision” for purposes of title 3 of Family Code).
Section 58.008(b) is applicable to records of juvenile conduct that occurred before, on, or
after September 1, 2017. See Act of May 28,2017, 85th Leg.,R.S., ch. 746, § 22,2017 Tex.
Sess. Law Serv. 3173, 3187. The juvenile must have been at least ten years old and less than
seventeen years of age when the conduct occurred. See Fam. Code § 51.02(2) (defining
“child” for purposes of title 3 of Family Code). Upon review, we find the town has failed
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to establish Exhibit D involves a juvenile offender, so as to fall within the scope of
section 58.008(b). Therefore, the town has not established Exhibit D is confidential under
section 58.008(b), and may not withhold it under section 552.101 of the Government Code
on that ground.

Section552.101 of the Government Code also encompasses section 261.201(a) of the Family
Code, which provides as follows:

[TThe following information is confidential, is not subject to public release
under [the Act], and may be disclosed only for purposes consistent with this
code and applicable federal or state law or under rules adopted by an
investigating agency:

(1) a report of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Id. § 261.201(a). The town asserts Exhibit C was used or developed in an investigation by
the town’s police department (the “department”) under chapter 261. See id. §§ 101.003(a)
(defining “child” for purposes of section 261.201),261.001(1) (defining “abuse” for purposes
of section 261.201). Upon review, we find the information is within the scope of
section 261.201 of the Family Code. The town states the department has not adopted a rule
that governs the release of this type of information. Based on this representation, we
conclude the town must withhold Exhibit C under section 552.101 of the Government Code
in conjunction with section 261.201(a) of the Family Code. See Open Records Decision
No. 440 at 2 (1986) (predecessor statute).

Section 552.101 of the Government Code also encompasses section 418.176(a) of the
Government Code, which provides as follows:

Information is confidential if the information is collected, assembled, or
maintained by or for a governmental entity for the purpose of preventing,
detecting, responding to, or investigating an act of terrorism or related
criminal activity and:

(1) relates to the staffing requirements of an emergency response
provider, including a law enforcement agency, a fire-fighting agency,
Or an emergency services agency;
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(2) relates to a tactical plan of the provider; or

(3) consists of a list or compilation of pager or telephone numbers,
including mobile and cellular telephone numbers, of the provider].]

Id § 418.176(a). The fact that information may generally be related to emergency
preparedness does not make the information per se confidential under section 418.176. See
Open Records Decision No. 649 at 3 (1996) (language of confidentiality provisions controls
scope of its protection). As with any confidentiality statute, a governmental body asserting
section 418.176 must adequately explain how the responsive information falls within the
scope of the provision. See Gov’t Code § 552.301(e)(1)(A) (governmental body must
explain how claimed exception to disclosure applies).

The town informs us Exhibit E consists of personnel assignments for the department’s patrol
divisions. The town asserts this information reveals the department’s staffing levels and
tactical plans, and its release would allow criminal to identify vulnerabilities in the
department’s response effort. Upon review, we conclude the town has established some of
this information, which we have marked, was collected, assembled, or maintained by or for
the town for the purpose of responding to an act of terrorism or related criminal activity and
relates to the staffing requirements of the town’s police department, which is an emergency
response provider for purposes of section 418.176. See id. § 418.176(a)(3). Therefore, the
town must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with section 418.176 of the Government Code. However,
the remaining information is not confidential under section 418.176, and the town may not
withhold it under section 552.101 on that ground.

Section 552.108(a) of the Government Code excepts from disclosure “[i]nformation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if: (1) release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must explain how and why the release of the
information at issue would interfere with law enforcement. See id. §§ 552.108(a)(1),
301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706, 710 (Tex. 1977). However,
section 552.108 is generally not applicable to records of an internal affairs investigation that
is purely administrative in nature and does not involve the criminal investigation or
prosecution of alleged misconduct. See, e.g., Morales v. Ellen, 840 S.W.2d 519, 526 (Tex.
App.—El Paso 1992, writ denied) (statutory predecessor to section 552.108 not applicable
to internal investigation that did not result in criminal investigation or prosecution); see also
City of Fort Worth v. Cornyn, 86 S.W.3d 320, 329 (Tex. App.—Austin 2002, no pet.)
(section 552.108 generally not applicable to law enforcement agency’s personnel records);
Open Records Decision No. 350 at 3-4 (1982). The town states the remaining information
in Exhibits B, B-1, and B-2 relates to pending criminal investigations. Nevertheless, the
requestor asserts the investigation at issue in Exhibit B is not open or pending. Whether
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Exhibit B pertains to a criminal investigation that is pending is a question of fact. This office
cannot resolve questions of fact in the open records process but, instead, must rely on the
representations of the governmental body requesting our opinion. See generally Open
Records Decision Nos. 554 (1990), 552 (1990). Therefore, based on the town’s
representations, we conclude the release of the remaining information in Exhibits B, B-1,
and B-2 would interfere with the detection, investigation, or prosecution of crime. See
Houston Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177, 186-87 (Tex. Civ.
App.—Houston [14th Dist.] 1975) (delineating law enforcement interests present in active
cases), writ ref’d n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976).

Section 552.108 does not except from disclosure basic information about an arrested person,
an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers to the information
held to be public in Houston Chronicle. See 531 S.W.2d at 186-88; Open Records Decision
No. 127 at 3-4 (1976) (summarizing types of information deemed public by Houston
Chronicle). Thus, with the exception of basic information, the town may withhold the
remaining information in Exhibits B, B-1, and B-2 under section 552.108(a)(1) of the
Government Code.

Section 552.108(b) of the Government Code excepts from disclosure “[a]n internal record
or notation of a law enforcement agency or prosecutor that is maintained for internal use in
matters relating to law enforcement or prosecution . . . if (1) release of the internal record or
notation would interfere with law enforcement or prosecution[.]” Gov’t Code
§ 552.108(b)(1). This section is intended to protect “information which, if released, would
permit private citizens to anticipate weaknesses in a police department, avoid detection,
jeopardize officer safety, and generally undermine police efforts to effectuate the laws of this
State.” City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.—Austin 2002, no
pet.). This office has concluded this provision protects certain kinds of information, the
disclosure of which might compromise the security or operations of a law enforcement
agency. See, e.g., Open Records Decision Nos. 531 at 3-4 (1989) (detailed guidelines
regarding police department’s use of force policy), 508 at 3-4 (1988) (information relating
to future transfers of prisoners), 413 (1984) (sketch showing security measures for
forthcoming execution). However, to claim this aspect of section 552.108 protection a
governmental body must meet its burden of explaining how and why release of the
information at issue would interfere with law enforcement and crime prevention. Open
Records Decision No. 562 at 10 (1990). Further, commonly known policies and techniques
may not be withheld under section 552.108. See, e.g., Open Records Decision Nos. 531
at 2-3 (former section 552.108 does not protect Penal Code provisions, common-law rules,
and constitutional limitations on use of force), 252 at 3 (1980) (governmental body did not
meet burden because it did not indicate why investigative procedures and techniques
submitted were any different from those commonly known with law enforcement and crime
prevention). To prevail on its claim that section 552.108(b)(1) excepts information from
disclosure, a law-enforcement agency must do more than merely make a conclusory assertion
that releasing the information would interfere with law enforcement. The determination of
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whether the release of particular records would interfere with law enforcement is made on
a case-by-case basis. Open Records Decision No. 409 at 2 (1984).

The town informs us Exhibit B-3 consists of internal and external crime alerts, bulletins, and
advisories regarding criminal activity and persons of interest, and argues release of this
information would impede criminal investigations. Upon review, we find the release of
Exhibit B-3 would interfere with law enforcement. Therefore, the town may withhold this
information under section 552.108(b)(1) of the Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in the Industrial
Foundation decision. Id. at 683. Additionally, this office has concluded some kinds of
medical information are generally highly intimate or embarrassing. See Open Records
Decision No. 455 (1987). The Third Court of Appeals has concluded public citizens’ dates
of birth are protected by common-law privacy pursuant to section 552.101. See Paxton v.
City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin
May 22, 2015, pet. denied) (mem. op.). However, this office has also found the public has
a legitimate interest in information relating to the background and qualifications of
employees of governmental bodies. See Open Records Decision Nos. 562 at 10 (1990), 542
at 5 (1990), 455 at 9 (1987) (applicant salary information is of legitimate public interest
because it “bears on the applicants’ past employment record and their suitability for the
employment position in question”); see also Open Records Decision No. 423 at 2 (1984)
(scope of public employee privacy is narrow). The town must withhold the dates of birth it
has marked under section 552.101 of the Government Code in conjunction with common-law
privacy. We also find some of the remaining information, which we have marked, satisfies
the standard articulated by the Texas Supreme Court in Industrial Foundation. Accordingly,
the town must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy. However, we conclude the
remaining information is not confidential under common-law privacy, and the town may not
withhold it under section 552.101 on that ground.

Section 552.117(a)(1) of the Government Code may be applicable to some of the remaining
information.” Section 552.117(a)(1) excepts from disclosure the home addresses and
telephone numbers, emergency contact information, social security numbers, and family
member information of current or former officials or employees of a governmental body who

>The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body.
See Open Records Decision Nos. 481 at 2 (1987), 480 at 5 (1987).
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request that this information be kept confidential under section 552.024 of the Government
Code. Gov’t Code § 552.117(a)(1). Section 552.117 also encompasses a personal cellular
telephone number, provided a governmental body does not pay for the cellular telephone
service. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117 not applicable
to cellular telephone numbers paid for by governmental body and intended for official use).
Whether a particular item of information is protected by section 552.117(a)(1) must be
determined at the time of the governmental body’s receipt of the request for the information.
See Open Records Decision No. 530 at 5 (1989). Thus, information may be withheld under
section 552.117(a)(1) only on behalf of a current or former official or employee who made
a request for confidentiality under section 552.024 prior to the date of the governmental
body’s receipt of the request for the information. Some of the remaining information
pertains to applicants for employment with the department. We are unable to discern which,
if any, of the applicants were hired. Therefore, the town must withhold the information we
have marked under section 552.117(a)(1) if it pertains to applicants who were ultimately
hired by the department and who timely requested confidentiality under section 552.024;
however, the town may only withhold the cellular telephone numbers marked under
section 552.117(a)(1) if the cellular telephone service was not provided to the employees at
issue at public expense. To the extent the applicants either were not ultimately hired by the
department or did not timely request confidentiality under section 552.024, the town may not
withhold their information under section 552.117(a)(1) of the Government Code. The town
may also not withhold the marked the cellular telephone numbers on that ground if the
cellular telephone service was provided at public expense.

Section 552.1175 of the Government Code protects the home address, home telephone
number, emergency contact information, date of birth, social security number, and family
member information of certain individuals, when that information is held by a governmental
body in a non-employment capacity and the individual elects to keep the information
confidential. See Gov’t Code § 552.1175. The remaining documents contain information
pertaining to peace officers who do not work for the town. The town must withhold the
information we have marked under section 552.1175 if the individuals at issue are licensed
peace officers and elect to restrict access to this information in accordance with
section 552.1175(b) of the Government Code. However, the town may not withhold this
information under section 552.1175 if the individuals either are not currently licensed peace
officers or do not elect to restrict access to this information in accordance with
section 552.1175(b).

Section 552.136(b) of the Government Code provides, “[n]otwithstanding any other
provision of this chapter, a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 552.136(b). This office has determined an insurance policy number is an access
device number for purposes of section 552.136. Open Records Decision No. 684 at 9 (2009).
Thus, the town must withhold the insurance policy numbers it has marked under
section 552.136 of the Government Code.
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- Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c).
Section 552.137 does not apply to a government employee’s work e-mail address because
such an address is not that of the employee as a “member of the public,” but is instead the
address of the individual as a government employee. The e-mail addresses at issue do not
appear to be of a type specifically excluded by section 552.137(c). The town does not inform
us a member of the public has affirmatively consented to the release of any e-mail address
contained in the submitted materials. Therefore, the town must withhold the e-mail
addresses it has marked under section 552.137 of the Government Code.

To conclude, because the requestor did not properly request the submitted body worn camera
recordings pursuant to chapter 1701, our ruling does not reach the body worn camera
recordings at issue and the town 1s not required to release them. With the exception of the
information we have marked under section 552.022(a)(17) of the Government Code and
basic information, the town may withhold the remaining information Exhibits B, B-1,
and B-2 under section 552.108(a)(1) of the Government Code and Exhibit B-3 under
section 552.108(b)(1) of the Government Code. The town must withhold the following: (1)
Exhibit C under section 552.101 of the Government Code in conjunction with
section 261.201(a) of the Family Code; (2) the information we have marked under
section 552.101 of the Government Code in conjunction with section 418.176 of the
Government Code; (3) the dates of birth it has marked and the information we have marked
under section 552.101 of the Government Code in conjunction with common-law privacy;
(4) the information we have marked under section 552.1175 of the Government Code if the
individuals at issue are licensed peace officers and elect to restrict access to this information
in accordance with section 552.1175(b) of the Government Code; (5) the insurance policy
numbers it has marked under section 552.136 of the Government Code; and (6) the e-mail
addresses ithas marked under section 552.137 of the Government Code. The town must also
withhold the information we have marked under section 552.117(a)(1) of the Government
Code if it pertains to applicants who were ultimately hired by the department and who timely
requested confidentiality under section 552.024 of the Government Code; however, the town
may only withhold the cellular telephone numbers marked under section 552.117(a)(1) if the
cellular telephone service was not provided to the employees at issue at public expense. The
town must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
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orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

. Coggeshall
Assjstant Attorney General
Open Records Division
JLC/tdw

Ref: ID# 689056

Enc. Submitted documents

c: Requestor
(w/o enclosures)



