KEN PAXTON

ATTORNEY GENERAL OF TEXAS

December 19, 2017

Mr. Philip S. Haag

Counsel for the Johnson Ranch Municipal Utility District
McGinnis Lochridge

600 Congress Avenue, Suite 2100

Austin, Texas 78701

OR2017-28796

Dear Mr. Haag:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 689511.

The Johnson Ranch Municipal Utilities District (the “district”), which you represent,
received a request for communications between named individuals within a range of dates.
You claim some of the submitted information is excepted from disclosure under
section 552.107 of the Government Code. Additionally, you state release of some of this
information may implicate the proprietary interests of Andrews Kurth Kenyon LLP;
Barkhurst & Hinojosa, P.C.; and DHJB Development, LLC (“DHJB”). Accordingly, you
state, and provide documentation demonstrating, you notified the third parties of the request
for information and of their right to submit arguments to this office as to why the information
at issue should not be released. See Gov’t Code § 552.305(d); see also Open Records
Decision No. 542 (1990) (statutory predecessor to section 552.305 permits governmental
body to rely on interested third party to raise and explain applicability of exception in the Act
in certain circumstances). We have received comments from DHJB. We have also received
and considered comments submitted by the requestor. See Gov’t Code § 552.304 (providing
that interested party may submit written comments regarding why information should or
should not be released). We have considered the submitted arguments and reviewed the
submitted representative sample of information.'

'We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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We note an interested third party is allowed ten business days after the date of its receipt of
the governmental body’s notice under section 552.305(d) of the Government Code to submit
itsreasons, if any, as to why information relating to that party should be withheld from public
disclosure. See Gov’t Code § 552.305(d)(2)(B). As of the date of this letter, we have not
received comments from any of the remaining third parties explaining why the submitted
information should not be released. Therefore, we have no basis to conclude any of the
remaining third parties have a protected proprietary interest in the submitted information.
See id § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of
commercial or financial information, party must show by specific factual evidence, not
conclusory or generalized allegations, that release of requested information would cause that
party substantial competitive harm), 552 at 5 (1990) (party must establish prima facie case
that information is trade secret), 542 at 3. Accordingly, the district may not withhold the
submitted information on the basis of any proprietary interest the remaining third parties may
have in the information.

DHIJB claims Exhibit C is protected by the attorney-client privilege. Texas Rule of
Evidence 503(b)(1) provides the following:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made to facilitate the rendition
of professional legal services to the client:

(A) between the client or the client’s representative and the client’s
lawyer or the lawyer’s representative;

(B) between the client’s lawyer and the lawyer’s representative;

(C) by the client, the client’s representative, the client’s lawyer, or the
lawyer’s representative to a lawyer representing another party in a
pending action or that lawyer’s representative, if the communications
concern a matter of common interest in the pending action;

(D) between the client’s representatives or between the client and the
client’s representative; or

(E) among lawyers and their representatives representing the same
client.

Tex. R. Evid. 503(b)(1).- A communication is “confidential” if not intended to be disclosed
to third persons other than those to whom disclosure is made to further the rendition of
professional legal services to the client or reasonably necessary to transmit the
communication. /d. 503(a)(5).

Accordingly, in order to withhold attorney-client privileged information from disclosure
under rule 503, DHJB must 1) show that the document is a communication transmitted
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between privileged parties or reveals a confidential communication; 2) identify the parties
involved in the communication; and 3) show that the communication is confidential by
explaining that it was not intended to be disclosed to third persons and that it was made in
furtherance of the rendition of professional legal services to the client. See ORD 676. Upon
a demonstration of all three factors, the entire communication is confidential under rule 503
provided the client has not waived the privilege or the communication does not fall within
the purview of the exceptions to the privilege enumerated in rule 503(d). Huie v.
DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication,
including facts contained therein); I re Valero Energy Corp., 973 S.W.2d 453, 457 (Tex.
App.—Houston. [14" Dist.] 1998, orig. proceeding) (privilege attaches to complete
communication, including factual information).

Upon review of Exhibit C, we find this information consists of communications between
representatives of DHIB and the district that include parties that DHJB has not identified,
and who DHJB has not established share a privileged relationship with DHJB and the
district. Thus, we conclude the district may not withhold Exhibit C under Texas Rule of
Evidence 503.?

Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. The elements of the privilege under section 552.107(1) are the
same as those discussed above for rule 503. When asserting the attorney-client privilege, a
governmental body has the burden of providing the necessary facts to demonstrate the
elements of the privilege in order to withhold the information at issue. Open Records
Decision No. 676 at 6-7 (2002). Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

The district argues Exhibit D, which consists of e-mail communications, is excepted from
disclosure under section 552.107 of the Government Code. The district states the
information in Exhibit D consists of communications between district attorneys and
employees, as well as attorneys for and employees of DHIB. You also explain DHJIB is a
privileged party with respect to these communications. The district states these
communications were made for the purpose of providing legal services to the district, and
were intended to be and have remained confidential. Based on these representations and our
review, we find the district has demonstrated the applicability of the attorney-client privilege
to most of the information at issue. Accordingly, with the exception of the information we

*We note DHJB additionally raises section 552.104 and 552.131 of the Government Code for the
information in Exhibit C. However, DHIB provides no arguments explaining the applicability of these
exceptions to the information at issue. Therefore, we assume DHJB no longer asserts these exceptions. See
Gov't Code § 552.305. Further, although DHJB also raises section 552.103 of the Government Code for the
information in Exhibit C, DHIB specifically notes the district would bear the burden of explaining the

applicability of this exception. The district provided no arguments in support of section 552.103. Accordingly,
we need not address section 552.103.
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marked for release, the district may generally withhold Exhibit D under section 552.107 of
the Government Code.

We note, however, some of the information at issue consists of e-mails received from or sent
to non-privileged parties that are located within otherwise privileged e-mail strings.
Furthermore, if these e-mails are removed from the e-mail strings and stand alone, they are
responsive to the request for information. Therefore, to the extent the district maintains these
non-privileged e-mails, which we have marked, separate and apart from the otherwise
privileged e-mail strings in which they appear, the district may not withhold these
non-privileged e-mails under section 552.107(1) of the Government Code.

Further, we find some of the information at issue was sent to an individual you have not
demonstrated is a privileged party. Therefore, we conclude the district has failed to establish
the remaining information at issue, which we marked, constitutes privileged attorney-client
communications for the purposes of section 552.107. Thus, the district may not withhold the
remaining information at issue, which we marked for release, on that basis.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c).’ See Gov’t Code
§ 552.137(a)-(c). Section 552.137 does not apply to an institutional e-mail address, the
general e-mail address of a business, an e-mail address of a person who has a contractual
relationship with a governmental body, an e-mail address of a vendor who seeks to contract
with a governmental body, an e-mail address maintained by a governmental entity for one
of its officials or employees, or an e-mail address provided to a governmental body on a
letterhead. See id. § 552.137(c). Upon review, we find the district must withhold the e-mail
addresses in the remaining information under section 552.137 of the Government Code,
unless their owners affirmatively consent to their public disclosure or subsection (c) applies.

In summary, with the exception of the information we marked for release, the district may
withhold Exhibit D under section 552.107 of the Government Code. The district must
withhold the e-mail addresses in the remaining information under section 552.137 of the
Government Code, unless their owners affirmatively consent to their public disclosure or
subsection (¢) applies. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).

/
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Open Records Division

AP/som
Ref: ID# 689511
Enc. Submitted documents

c: Requestor
(w/o enclosures)

3 Third Parties
(w/o enclosures)



