
KEN PAXTON 
ATTORNEY GENER.AL Of TEXAS 

December 13, 201 7 

Ms. Monica L. Perez 
Counsel for the El Paso Independent School District 
Mounce, Green, Myers, Safi, Paxson & Galatzan, P.C. 
P.O. Box 1977 
El Paso, Texas 79999-1977 

Dear Ms. Perez: 

OR2017-28301 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 687891 (ORR No. W000584-091417). 

The El Paso Independent School District (the "district"), which you represent, received a 
request for text messages sent from personal devices between named individuals and district 
board members. 1 You claim the submitted information is excepted from disclosure under 

·sections 552.101, 552.103, 552.107, and 552.117 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted representative sample of 
information. 2 

1You state the district sought and received clarification of the information requested. See Gov't Code 
§ 552.222 (providing ifrequest for information is unclear, governmental body may ask requestor to clarify 
request); see also City of Dallas v. Abbott, 304 S. W.3d 380, 387 (Tex. 2010) (holding that when a governmental 
entity, acting in good faith, requests clarification or narrowing of an unclear or overbroad request for 
information, the ten-day period to request an attorney general ruling is measured from the date the request is 
clarified or narrowed). 

2We assume the representative sample of records submitted to this office is truly representative of the 
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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Section 552.107(1) of the Government Code protects information coming within the 
attorney-client privilege. When asserting the attorney-client privilege, a governmental body 
has the burden of providing the necessary facts to demonstrate the elements of the 
privilege in order to withhold the information at issue. See Open Records Decision No. 676 
at 6-7 (2002). First, a governmental body must demonstrate the information constitutes or 
documents a communication. Id. at 7. Second, the communication must have been made 
"to facilitate the rendition of professional legal services" to the client governmental body. 
TEX. R. EVID. 503(b )(1 ). The privilege does not apply when an attorney or representative is 
involved in some capacity other than that of providing or facilitating professional legal 
services to the client governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 
340 (Tex. App.-Texarkana 1999, orig. proceeding) ( attorney-client privilege does not apply 
if attorney acting in capacity other than that of attorney). Governmental attorneys often act 
in capacities other than that of professional legal counsel, such as administrators, 
investigators, or managers. Thus, the mere fact that a communication involves an attorney 
for the government does not demonstrate this element. Third, the privilege applies only to 
communications between or among clients, client representatives, lawyers, and lawyer 
representatives. TEX. R. EVID. 503(b )(1 )(A), (B), (C), (D), (E). Thus, a governmental body 
must inform this office of the identities and capacities of the individuals to whom each 
communication at issue has been made. Lastly, the attorney..cclient privilege applies only to 
a confidential communication, id. 503(b )(1 ), meaning it was "not intended to be disclosed 
to third persons other than those: (A) to whom disclosure is made to further the rendition of 
professional legal services to the client; or (B) reasonably necessary to transmit the 
communication." Id. 503(a)(5). Whether a communication meets this definition depends 
on the intent of the parties involved at the time the information was communicated. See 
O~borne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, orig. proceeding). 
Moreover, because the client may elect to waive the privilege at any time, a governmental 
body must explain the confidentiality of a communication has been maintained. Section 
552.107(1) generally excepts an entire communication that is demonstrated to be protected 
by the attorney-client privilege unless otherwise waived by the governmental body. See Huie 
v. DeShazo, 922 S.W.2d 920,923 (Tex. 1996) (privilege extends to entire communication, 
including facts contained therein). 

You state Exhibit 1 and the information you marked in Exhibit 2 consists of communications . 
between an attorney for the district and district employees that were made for the purpose of 
providing legal services to the district. You state the communications were intended to be 
confidential and have remained confidential. Based on your representations and our review, 
we find you have established the information at issue consists of privileged attorney-client 
communications. Therefore, the district may withhold Exhibit 1 and the information you 
marked in Exhibit 2 under section 552.107(1) of the Government Code.3 

3 As our ruling is dispositive, we need not address your remaining argument against disclosure of this 
information. 
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Section 552.103 of the Government Code provides, in relevant part, as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code§ 552.103(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show section 552.103(a) is applicable in a particular situation. The 
test for meeting this burden is a showing (1) litigation was pending or reasonably anticipated 
on the date the governmental body received the request for information, and (2) the 
information at issue is related to that litigation. See Univ. of Tex. Law Sch. v. Tex. Legal 
Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, orig, proceeding); Heard v. 
Houston Post Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writ ref'd 
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both 
prongs of this test for information to be excepted under section 552.103(a). See ORD 551. 

This office has long held "litigation," for purposes of section 552.103, includes "contested 
cases" conducted in a quasi-judicial forum. See Open Records Decision Nos. 474 
(1987), 368 (1983), 336 (1982), 301 (1982). In determining whether an administrative 
proceeding is conducted in a quasi-judicial forum, some of the factors this office considers 
are whether the administrative proceeding provides for discovery, evidence to be heard, 
factual questions to be resolved, the making of a record, and whether the proceeding is an 
adjudicative forum of first jurisdiction with appellate review of the resulting decision without 
a re-adjudication of fact questions. See Open Records Decision No. 588 (1991). We note 
contested cases conducted under the Administrative Procedure Act (the "AP A"), 
chapter 2001 of the Government Code, are considered litigation for purposes of 
section 552.103. See ORD 588 at 7. 

You claim portions of Exhibit 3 are excepted from disclosure pursuant to section 552.103(a) 
because the district anticipated litigation regarding injuries sustained by a district employee 
during an accident on the date it received the request for information. You indicate there are 
pending and potential worker's compensation claims arising from the accident at issue. You 
explain that, if the pending worker's compensation claims become contested, these claims 
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would be subject to the adjudication of benefits process under the Texas Department of 
Insurance Division of Workers' Compensation (the "department"). You further explain the 
claimants at issue may also seek a benefit review conference and subsequent contested case 
hearing. We note such contested case hearings before the department are generally governed 
by the APA. Labor Code § 410.153. We also note a benefit review conference is a 
prerequisite to a contested case hearing before the department on a disputed compensation 
claim. See id. § 410.024. However, you do not represent, and we have no indication, any 
employees have sought a benefit review conference regarding any pending or potential 
worker's compensation claims at the time the district received the request. Accordingly, we 
find you have also failed to demonstrate any party had taken any concrete steps toward 
litigation involving the district prior to its receipt of the request. Therefore, the district may 
not withhold the information at issue under section 552.103 of the Government Code. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. You raise section 552.101 in conjunction with the Health Insurance 
Portability and Accountability Act of 1996 ("HIP AA") for the some of the remaining 
information. At the direction of Congress, the Secretary of Health and Human Services 
("HHS") promulgated regulations setting privacy standards for medical records, which HHS 
issued as the Federal Standards for Privacy of Individually Identifiable Health Information. 
See HIPAA, 42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards 
for Privacy of Individually Identifiable Health Information, 45 C.F .R. Pts. 160, 164 ("Privacy 
Rule"); see also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the 
releasability of protected health information by a covered entity. See 45 C.F.R. pts. 160, 164. 
Under these standards, a covered entity may not use or disclose protected healtli information, 
excepted as provided by parts 160 and 164 of the Code of Federal Regulations. Id. 
§ 164.502(a). 

This office has addressed the interplay of the Privacy Rule and the Act. Open Records 
Decision No. 681 (2004). In that decision, we noted section 164.512 of title 45 of the Code 
of Federal Regulations provides a covered entity may use or disclose protected health 
information to the extent such use or disclosure is required by law and the use or disclosure 
complies with and is limited to the relevant requirements of such law. See 45 C.F .R. 
§ 164.512(a)(l). We further noted the Act "is a mandate in Texas law that compels Texas 
governmental bodies to disclose information to the public." See ORD 681 at 8; see also 
Gov't Code§§ 552.002, .003, .021. We therefore held the disclosures under the Act come 
within section 164.512(a). Consequently, the Privacy Rule does not make information 
confidential for the purpose of section 552.101 of the Government Code. See Abbott v Tex. 
Dep't of Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.-Austin 2006, 
no pet.); ORD 681 at 9 (2004); see also Open Records Decision No. 478 (1987) (as general 
rule, statutory confidentiality requires express language making information confidential). 
Because the Privacy Rule does not make confidential information that is subject to disclosure 
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under the Act, the district may not withhold any portion of the information at issue on that 
basis. 

We understand you to assert some of the remaining information is confidential under 
constitutional privacy. Section 552.101 of the Government Code also encompasses the 
doctrine of constitutional privacy, which consists of two interrelated types of privacy: ( 1) the 
right to make certain kinds of decisions independently and (2) an individual's interest in 
avoiding disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The 
first type protects an individual's autonomy within "zones of privacy" which include matters 
related to marriage, procreation, contraception, family relationships, and child rearing and 
education. Id. The second type of constitutional privacy requires a balancing between the 
individual's privacy interests and the public's need to know information of public concern. 
Id. The scope of information protected is narrower than that under the common law doctrine 
of privacy; the information must concern the "most intimate aspects of human affairs." Id. 
at 5 (citing Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). After 
review of the information at issue, we find you have failed to demonstrate how any portion 
of the information falls within the zones of privacy or implicates an individual's privacy 
interests for purposes of constitutional privacy. Therefore, the district may not withhold any 
of the information at issue under section 552.101 on the basis of constitutional privacy. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 
685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of 
this test must be satisfied. Id. at 681-82. Types of information considered intimate and 
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id. at 
683. Additionally, this office has concluded some kinds of medical information are generally 
highly intimate or embarrassing. See Open Records Decision No. 45 5 (1987). Upon review, 
we conclude the information we marked meets the standard articulated by the Texas Supreme 
Court in Industrial Foundation. Accordingly, the district must withhold the information we 
marked under section 552.101 of the Government Code in conjunction with common-law 
privacy. However, we find no portion of the remaining information is highly intimate or 
embarrassing and of no legitimate public concern, and the district may not withhold any of 
the remaining information under section 552.101 of the Government Code on the basis of 
common-law privacy. 

Section 552.117 of the Government Code excepts from disclosure the home address and 
telephone number, emergency contact information, social security number, and family 
member information of current or former officials or employees of a governmental body who 
request this information be kept confidential under section 552.024 of the Government Code. 
Gov't Code § 552.117(a)(l). Whether a particular piece of information is protected by 
section 552.117 must be determined at the time the request for it is made. See Open 
Records Decision No. 530 at 5 (1989). Thus, information may be withheld under 
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section 552. l 17(a)(l) only on behalf of a current or former employee who made a request 
for confidentiality under section 5 52. 024 prior to the date of the governmental body's receipt 
of the request for the information. In this instance, you inform us the employees whose 
personal information is at issue elected to keep such information confidential under section 
552.024. Accordingly, the district must withhold the personal information we marked under 
section 552.117(a)(l) of the Government Code. However, we find no portion of the 
remaining information consists of the home address, telephone number, emergency contact 
information, social security number, or family member information of a current or former 
employee of the district, and none of the remaining information may be withheld under 
section 552.117(a)(l). 

In summary, the district may withhold Exhibit 1 and the information you marked in Exhibit 2 
under section 552.107(1) of the Government Code. The district must withhold the 
information we marked under section 552.101 of the Government Code in conjunction with 
common-law privacy. The district must withhold the information we marked under section 
5 52.11 7 ( a )(1) of the Government Code. The district must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincz>t.t ', 
ta_.~'--~ 

Kieran Hillis 
Assistant Attorney General 
Open Records Division 

KH/sb 

Ref: ID# 687891 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


