KEN PAXTON

ATTORNEY GENERAL OF TEXAS

December 12, 2017

Mr. Darin Darby

Counsel for San Antonio Independent School District
Escamilla & Poneck, LLP

700 North Saint Mary’s Street, Suite 850

San Antonio, Texas 78205

OR2017-28190

Dear Mr. Darby:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 689299.

The San Antonio Independent School District (the “district’), which you represent, received
a request for documents pertaining to district police officers placed on administrative leave
and use of force reports pertaining to district police officers during a specified time period.
You state you have redacted information pursuant to the Family Educational Rights and
Privacy Act (“FERPA”), 20 U.S.C. § 1232g(a). We understand you have redacted
information subject to section 552.117(a)(2) of the Government Code in accordance with
Open Records Decision No. 670 (2001).? You claim the submitted information is excepted

'"The United States Department of Education Family Policy Compliance Office (the “DOE”) has
informed this office FERPA does not permit state and local educational authorities to disclose to this office,
without parental or an adult student’s consent, unredacted, personally identifiable information contained in
education records for the purpose of our review in the open records ruling process under the Act. The DOE
has determined FERPA determinations must be made by the educational authority in possession of the
educational records. We have posted a copy of the letter from the DOE on the Attorney General’s website at
https://www.texasattomeygeneral.gov/files/og/20060725usdoe.pdf.

*Open Records Decision No. 670 authorizes all governmental bodies to withhold the current and
former home addresses and telephone numbers, personal cellular telephone and pager numbers, social security
numbers, and family member information of peace officers under section 552.117(a)(2) of the Government
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from disclosure under section 552.101 of the Government Code. We have considered the
exception you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 58.008 of the Family Code, which
provides, in part: :

(b) Except as provided by Subsection (d), law enforcement records
concerning a child and information concerning a child that are stored by
electronic means or otherwise and from which a record could be generated
may not be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
records;

(2) if maintained electronically in the same computer system as adult
records, accessible only under controls that are separate and distinct
from the controls to access electronic data concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subsection (c) or
Subchapter B, D, or E.

Fam. Code § 58.008(b); see also id. § 51.03(a), (b) (defining “delinquent conduct” and
“conduct indicating a need for supervision” for purposes of title 3 of Family Code).
Section 58.008(b) is applicable to records of juvenile conduct that occurred before, on, or
after September 1,2017. See Act of May 28,2017, 85th Leg., R.S., ch. 746, § 22,2017 Tex.
Sess. Law Serv. 3173, 3187. The juvenile must have been at least 10 years old and less
than 17 years of age when the conduct occurred. See Fam. Code § 51.02(2) (defining “child”
for purposes of title 3 of Family Code). We understand the district to assert the submitted
information is subject to section 58.008(b).> However, the district has failed to demonstrate
any portion of the submitted information depicts an individual who is ten years of age or
older and under the age of seventeen as a suspect or offender of delinquent conduct or
conduct indicating a need for supervision. Therefore, the district may not withhold the
submitted information under section 552.101 of the Government Code in conjunction with
section 58.008 of the Family Code.

Code without the necessity of requesting an attorney general decision. ORD 670 at 6.

3Although the department argues the information at issue is made confidential by section 58.007(c)
of'the Family Code, we note the 85th Legislature repealed this provision effective September 1,2017. Act of
May 28, 2017, 85th Leg., R.S., ch, 746, § 21, 2017 Tex. Sess. Law Serv. 3173, 3187.
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Section 552.101 of the Government Code also encompasses section 261.201 of the Family
Code, which provides, in pertinent part, as follows:

(a) Except as provided by Section 261.203, the following information is
confidential, is not subject to public release under [the Act], and may be
disclosed only for purposes consistent with this code and applicable federal
or state law or under rules adopted by an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Id § 261.201(a). You assert the submitted information is subject to chapter 261 of the
Family Code. However, the submitted information relates to administrative investigations
by the district and we find the district has failed to demonstrate it is subject to chapter 261
of the Family Code. Therefore, the submitted information is not confidential under
section 261.201 of the Family Code, and the district may not withhold it under
section 552.101 of the Government Code on that basis.

Section 552.101 of the Government Code also encompaSses information made confidential
by other statutes, including section 37.108 of the Education Code. Section 37.108 provides,
in part:

(b) At least once every three years, each school district or public junior
college district shall conduct a safety and security audit of the district's
facilities. To the extent possible, a district shall follow safety and security
audit procedures developed by the Texas School Safety Center or a
comparable public or private entity.

(c-1) Except as provided by Subsection (c-2), any document or information
collected, developed, or produced during a safety and security audit
conducted under Subsection (b) is not subject to disclosure under [the Act].

Educ. Code § 37.108(b), (c-1). You assert some of the submitted information is confidential
under section 37.108(c-1). See id. § 37.108(b). However, upon review, we find you have
not demonstrated any of the information at issue was developed, collected, or produced
during a safety and security audit conducted under section 37.108(b). Accordingly, the
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district may not withhold any of the submitted information under section 552.101 of the
Government Code in conjunction with section 37.018(c-1) of the Education Code.

Section 552.101 of the Government Code also encompasses section 418.181 of the
Government Code. This section was added to chapter 418 of the Government Code as part
of the Texas Homeland Security Act and makes confidential certain information related to
terrorism. Section 418.181 provides,

Those documents or portions of documents in the possession of a
governmental entity are confidential if they identify the technical details of
particular vulnerabilities of critical infrastructure to an act of terrorism.

Id. § 418.181. The fact that information may relate to a governmental body’s security
concerns does not make the information per se confidential under the Texas Homeland
Security Act. See Open Records Decision No. 649 at 3 (1996) (language of confidentiality
provision controls scope of its protection). Furthermore, the mere recitation by a
governmental body of a statute’s key terms is not sufficient to demonstrate the applicability
of a claimed provision. As with any exception to disclosure, a governmental body asserting
one of the confidentiality provisions of the Texas Homeland Security Act must adequately
explain how the responsive records fall within the scope of the claimed provision. See Gov’t
Code § 552.301(e)(1)(A) (governmental body must explain how claimed exception to
disclosure applies).

The district asserts some of the submitted information identifies technical details and
vulnerabilities of critical infrastructure. The district also asserts the information at issue was
collected, assembled, and maintained to evaluate, prevent, and respond to criminal activity
or acts of terrorism. However, we find you have not demonstrated the information at issue
identifies the technical details of particular vulnerabilities of critical infrastructure to an act
ofterrorism. Therefore, the district may not withhold any of the submitted information under
section 552.101 of the Government Code in conjunction with section 418.181 of the
Government Code. The district must release the submitted information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
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providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Slncerely,

Meredlth L. Cerzl\F_\
Assistant Attorney General

Open Records Division

MLC/tdw

Ref: ID# 689299

Enc. Submitted documents

c: Requestor
(w/o enclosures)



