KEN PAXTON

ATTORNEY GENERAL OF TEXAS

December 12, 2017

Mr. Morgan Johnson

Counsel for Johnson Ranch Municipal Utility District
McGinnis, Lochridge, L.L.P.

600 Congress Avenue, Suite 2100

Austin, Texas 78701

OR2017-28180

Dear Mr. Johnson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 687529.

The Johnson Ranch Municipal Utility District (the “district”), which you represent, received
arequest for certain categories of information pertaining to e-mail communications of named
individuals or specified topics." The district does not take a position as to whether the
submitted information is excepted from disclosure under the Act. However, the district
states, and provides documentation showing, it notified an interested third party of the
district’s receipt of the request for information and of that individual’s right to submit
arguments to this office as to why the requested information should not be released. See
Gov’t Code § 552.304 (interested party may submit comments stating why information
should or should not be released). We have received comments from the interested third
party objecting to the release of the information at issue. We have considered the submitted
arguments and reviewed the submitted information.

'The district sought and received clarification of the information requested. See Gov’t Code § 552.222
(if request for information is unclear, governmental body may ask requestor to clarify request); see also City
of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (if governmental entity, acting in good faith, requests
clarification of unclear or over-broad request, ten-day period to request attorney general ruling is measured from
date request is clarified).
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Initially, we note some of the submitted information is not responsive to the request for
information because it was created after the district received the request. This ruling does
not address the public availability of any information that is not responsive to the request,
and the district is not required to release this information in response to this request.

Next, we note the Act is applicable only to “public information.” See Gov’t Code
§§ 552.002, .021. Section 552.002(a) reads as follows:

(a) In this chapter, “public information” means information that is written,
produced, collected, assembled, or maintained under a law or ordinance or in
connection with the transaction of official business:

(1) by a governmental body;

(2) for a governmental body and the governmental body:
(A) owns the information;
(B) has aright of access to the information; or

(C) spends or contributes public money for the purpose of
writing, producing, collecting, assembling, or maintaining the
information; or

(3) by an individual officer or employee of a governmental body in
the officer’s or employee’s official capacity and the information
pertains to official business of the governmental body.

Id. § 552.002(a). Section 552.002(a-1) also provides the following:

Information is in connection with the transaction of official business if the
information is created by, transmitted to, received by, or maintained by an
officer or employee of the governmental body in the officer’s or employee’s
official capacity, or a person or entity performing official business or a
governmental function on behalf of a governmental body, and pertains to
official business of the governmental body.

Id. § 552.002(a-1). Thus, virtually all the information in a governmental body’s physical
possession constitutes public information and is subject to the Act. Id.; see Open Records
Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). The interested third party asserts the
submitted information is not subject to the Act because it is purely personal in nature and not
associated with business of the district. However, we note the district submitted this
information with its request for information, the information consists of communications
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with officers of the district that relate to the transaction of official district business, and the
district does not assert the information is unrelated to its official business. Upon review, we
find the interested third party has failed to establish the responsive information does not
constitute public information for purposes of section 552.002 of the Government Code. See
Open Records Decision No. 635 at 4 (1995) (section 552.002 not applicable to personal
information unrelated to official business and created or maintained by state employee
involving de minimis use of state resources). Therefore, the responsive information is subject
to the Act, and the district must release it, unless it is excepted from release under the Act.

Next, we note the submitted information contains minutes and agendas of public meetings.
The agendas and minutes of a governmental body’s public meetings are specifically made
public under provisions of the Open Meetings Act, chapter 551 of the Government Code.
See Gov’t Code §§ 551.022 (minutes and tape recordings of open meeting are public records
and shall be available for public inspection and copying on request to governmental body’s
chiefadministrative officer or officer’s designee), .041 (governmental body shall give written
notice of date, hour, place, and subject of each meeting), .043 (notice of meeting of
governmental body must be posted in place readily accessible to general public for at least 72
hours before scheduled time of meeting). The exceptions to disclosure found in the Act do
not apply to information that other statutes make public. See Open Records Decision
Nos. 623 at 3 (1994), 525 at 3 (1989). Accordingly, the district must release the submitted
minutes and agendas of public meetings pursuant to section 551.022 of the Government
Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”® Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information that is (1) highly intimate or embarrassing, the publication of which
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. Additionally, this
office has concluded some kinds of medical information are generally highly intimate or
embarrassing. See Open Records Decision No. 455 (1987). Upon review, we find some of
the remaining information, which we have marked, satisfies the standard articulated by the
Texas Supreme Court in Industrial Foundation. Accordingly, the district must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with common-law privacy. However, we conclude the remaining information is not
confidential under common-law privacy, and the district may not withhold it under
section 552.101 on that ground.

*The Office ofthe Attorney General will raise mandatory exceptions on behalf of a governmental body.
See Open Records Decision Nos. 481 at 2 (1987), 480 at 5 (1987).
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Section 552.117(a)(1) of the Government Code may be applicable to some of the submitted
information. Section 552.117(a)(1) excepts from disclosure the home addresses and
telephone numbers, emergency contact information, social security numbers, and family
member information of current or former officials or employees of a governmental body who
request that this information be kept confidential under section 552.024 of the
Government Code. Gov’t Code § 552.117(a)(1). Whether information is protected by
section 552.117(a)(1) must be determined at the time the request for it is made. See Open
Records Decision No. 530 at 5 (1989). Therefore, the district may only withhold information
under section 552.117(a)(1) on behalf of current or former employees who made a request
for confidentiality under section 552.024 prior to the date on which the request for this
information was made. Such information may not be withheld for individuals who did not
make a timely election. We have marked a representative sample of information that the
district must withhold if the information pertains to employees or officials of the district and
if section 552.117(a)(1) applies.

Section 552.136(b) provides, “[n]otwithstanding any other provision of this chapter, a credit
card, debit card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.” Gov’t Code § 552.136(b). The
district must withhold the account numbers in the remaining information, a representative
sample of which we have marked, under section 552.136 of the Government Code.

The remaining information contains personal e-mail addresses. Section 552.137 of the
Government Code excepts from disclosure “an e-mail address of a member of the public that
is provided for the purpose of communicating electronically with a governmental body”
unless the member of the public consents to its release or the e-mail address is of a type
specifically excluded by subsection (c). See id. § 552.137(a)-(c). Section 552.137 is not
applicable to a personal e-mail address belonging to a district employee or official used to
conduct official government business. See Austin Bulldog v. Leffingwell, 490 S.W.3d 240
(Tex. App.—Austin 2016, no pet.) (holding personal e-mail addresses of government
officials used to conduct official government business are not e-mail addresses of “members
of the public” for purposes of Gov’t Code § 552.137(a)). The district does not inform us a
member of the public has affirmatively consented to the release of any of the submitted
e-mail addresses. Nevertheless, we are unable to discern whether the personal e-mail
addresses within the remaining information belong to city employees or officials or fall
within the scope of subsection 552.137(c). Therefore, we must rule conditionally. To the
extent the personal e-mail addresses in the remaining information belong to members of the
public and are not excluded by subsection 552.137(c), and the members of the public do not
consent to their release, the city must withhold such e-mail addresses under section 552.137.
See Gov’t Code § 552.137(b). However, if the personal e-mail addresses at issue either are
excluded by subsection 552.137(c) or belong to a district employee or official, then the
district may not withhold them on that ground.
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We note some of the materials at issue may be protected by copyright. A custodian of public
records must comply with the copyright law and is not required to furnish copies of records
that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental body
must allow inspection of copyrighted materials unless an exception applies to the
information. Id.; see Open Records Decision No. 109 (1975). If a member of the public.
wishes to make copies of copyrighted materials, the person must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the district must release the submitted minutes and agendas of public meetings
pursuant to section 551.022 of the Government Code. The district must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with common-law privacy. The district must withhold the information subject to
section 552.117(a)(1) of the Government Code, a representative sample of which we have
marked, if this information pertains to employees or officials of the district who timely
elected to withhold that information. The district must withhold the account numbers, a
representative sample of which we have marked, under section 552.136 of the Government
Code. The district must also withhold the personal e-mail addresses in the remaining
information under section 52.137 of the Government Code if they belong to members of the
public and they are not excluded by subsection 552.137(c) of the Government Code, and the
members of the public do not consent to their release. The district must release the
remaining responsive information, but may only release any copyrighted information in
accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Jamgd L. Coggeshall
AsSistant Attorney General .
Open Records Division

JLC/tdw
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Ref: ID# 687529
Enc. Submitted documents

c: Requestor
(w/o enclosures) -

Third Party

(w/o enclosures)



