
December 11, 2017 

Mr. Randall Miller 
Assistant District Attorney 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

Dallas County Criminal District Attorney's Office 
411 Elm Street, 5th Floor 
Dallas, Texas 75202-3317 

Dear Mr. Miller: 

OR2017-28057 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 687214. 

Dallas County and the Dallas County Sheriffs Office (collectively, the "county") each 
received a request from the same requestor for all preliminary and supporting documentation 
which led to a specified report. 1 The county states it has released some information to the 
requestor. The county claims some of the submitted information is excepted from disclosure 
under section 552.101 of the Government Code. We have considered the claimed exception 
and reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This exception encompasses the Americans with Disabilities Act of 1990 
(the "ADA"). See 42 U.S.C. § 12101 et seq. Title I of the ADA provides that information 

1The county states, and provides documentation showing, it sought and received clarification of the 
information requested. See Gov't Code § 552.222 (providing if request for information is unclear, 
governmental body may ask requestor to clarify request); see also City of Dallas v. Abbott, 304 
S.W.3d 380, 387 (Tex. 2010) (holding that when a governmental entity, acting in good faith, requests 
clarification or narrowing of an unclear or overbroad request for information, the ten-day period to request an 
attorney general ruling is measured from the date the request is clarified or narrowed). 
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about the medical conditions and medical histories of applicants or employees must be ( 1) 
collected and maintained on separate forms, (2) kept in separate medical files, and (3) treated 
as a confidential medical record. Information obtained in the course of a "fitness for duty 
examination" conducted to determine whether an employee is still able to perform the 
essential functions of his or her job is to be treated as a confidential medical record as well. 
See 29 C.F .R. § 1630.14( c ); see also Open Records Decision No. 641 (1996). Furthermore, 
the federal Equal Employment Opportunity Commission (the "EEOC") has determined that 
medical information for the purposes of the ADA includes "specific information about an 
individual's disability and related functional limitations, as well as general statements that 
an individual has a disability or that an ADA reasonable accommodation has been provided 
for a particular individual." See Letter froi:n Ellen J. Vargyas, Legal Counsel, EEOC, to 
Barry Kearney, Associate General Counsel, National Labor Relations Board, 3 
(Oct. 1, 1997). Federal regulations define "disability" for the purposes of the ADA as "(1) 
a physical or mental impairment that substantially limits one or more of the major life 
activities of the individual; (2) a record of such an impairment; or (3) being regarded as 
having such an impairment." 29 C.F.R. § 1630.2(g). The regulations further provide that 
physical or mental impairment means: ( 1) any physiological disorder, or condition, cosmetic 
disfigurement, or anatomical loss affecting one or more of the following body systems: 
neurological, musculoskeletal, special sense organs, respiratory (including speech organs), 
cardiovascular, reproductive, digestive, genito-urinary, hemic and lymphatic, skin, and 
endocrine; or (2) any mental or psychological disorder, such as mental retardation; organic 
brain syndrome, emotional or mental illness, and specific learning disabilities. See id 
§ 1630.2(h). Upon review, we conclude portions of the information at issue, which we have 
marked, are confidential under the ADA. Accordingly, the county must withhold the 
information we have marked under section 5 52.101 of the Government Code in conj unction 
with the ADA. However, the county has failed to demonstrate the ADA is applicable to any 
portion of the remaining information, and none of the remaining information may be 
withheld under section 552.101 on that basis. 

Section 552.101 of t};le Government Code also encompasses the common-law right of 
privacy, which protects information that is 1) highly intimate or embarrassing, such that its 
release would be highly objectionable to a reasonable person, and 2) not of legitimate 
concern to the public. Indus. Found v. Tex. Indus. Accident Bd, 540 S.W.2d 668 
(Tex. 1976). In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 1992, writ denied), 
the court addressed the applicability of the common-law privacy doctrine to files of an 
investigation of allegations of sexual harassment. The investigation files in Ellen contained 
individual witness statements, an affidavit by the individual accused of the misconduct 
responding to the allegations, and conclusions of the board of inquiry that conducted the 
investigation. Ellen, 840 S.W.2d at 525. The court ordered the release of the affidavit of the 
person under investigation and the conclusions of the board of inquiry, stating the public's 
interest was sufficiently served by the disclosure of such documents. Id. In concluding, the 
Ellen court held "the public did not possess a legitimate interest in the identities of the 
individual witnesses, nor the details of their personal statements beyond what is contained 
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in the documents that have been ordered released." Id. Thus, if there is an adequate 
summary of an investigation of alleged sexual harassment, the investigation summary must 
be released under Ellen, along with the statement ofthe accused. However, the identities of 
the victims and witnesses of the alleged sexual harassment must be redacted, and their 
detailed statements must be withheld from disclosure. See Open Records Decision Nos. 393 
(1983), 339 (1982). However, when no adequate summary exists, detailed statements 
regarding the allegations must be released, but the identities of victims and witnesses must 
still be redacted from the statements. In either case, the identity oftlie individual accused of 
sexual harassment is not protected from public disclosure. We also note supervisors are 
generally not witnesses for purposes of Ellen, except where their statements appear in a non­
supervisory context. 

Exhibit E relates to an investigation into an alleged sexual harassment. Upon review, we 
determine Exhibit E contains an adequate summary of the investigation, as well as a 
statement by the individual accused of sexual harassment. The summary and statement of 
the accused are not confidential under section 552.101 in conjunction with common-law 
privacy; however, information within the summary and statement identifying victims and 
witnesses must be withheld under section 552.101 of the Government Code in conjunction 
with common-law privacy. See Ellen, 840 S.W.2d at 525. Therefore, the county must 
withhold the identifying information of the victims and witnesses, which we have marked, 
within the adequate summary and statement of the accused pursuant to section 552.101 of 
the Government Code in conjunction with common-law privacy and the holding in Ellen. 
Further, because there is an adequate summary, the county must also withhold the remaining 
information in Exhibit E, which we have marked, under section 552.101 of the Government 
Code in conjunction with common-law privacy and the holding in Ellen. However, we find 
the county has not demonstrated the remaining information within the summary or statement 
identifies the victims or witnesses, or is highly intimate or embarrassing and of no legitimate 
public interest. Accordingly, the remainder of the summary and statement is not confidential 
under common-law privacy, and may not be withheld under section 552.101 on that basis. 

In summary, the county must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with the ADA. The county must 
withhold the information we have marked in Exhibit E under section 552.101 in conjunction 
with common-law privacy and the holding in Ellen. The county must release the remaining 
information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattomevgeneral.gov/open/ 
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orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

M~-½ 
Gerald A. Arismendez 
Assistant Attorney General 
Open Records Division 

GAA/tdw 

Ref: ID# 687214 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


