ATTORNEY GENERAL OF TEXAS

November 14,2017

Mr. R. Brooks Moore

Deputy General Counsel

The Texas A&M University System
301 Tarrow Street, 6th Floor

College Station, Texas 77840-7896

OR2O 17-26047
Dear Mr. Brooks:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Your request was
assigned ID# 684088 (Ref. No. R001472-081417).

Texas A&M University (the “university™) received a request for all e-mail and telephone
communications for a named employee during a specified time period.'! You claim the
submitted information is excepted from disclosure under sections 552.101, 552.104,
and 552.139 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted representative sample of information.”

'"The university sought and received clarification of the information requested. See Gov’t Code
§ 552.222 (if request for information is unclear, governmental body may ask requestor to clarify request); see
also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (if governmental entity, acting in good faith,
requests clarification of unclear or over-broad request, ten-day period to request attorney general ruling is
measured from date request is clarified).

*We assume that the “representative sample” of records submitted to this office is truly representative

-of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open

records letter does not reach, and therefore does not authorize the withholding of, any other requested records

to the extent that those records contain substantially different types of information than that submitted to this
office.
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Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This section encompasses the doctrine of constitutional privacy,
which consists of two interrelated types of privacy: (1) the right to make certain kinds of
decisions independently and (2) an individual’s interest in avoiding disclosure of personal
matters. Open Records Decision No. 455 at 4 (1987). The first type protects an individual’s
autonomy within “zones of privacy,” which include matters related to marriage, procreation,
contraception, family relationships, and child rearing and education. Id. The second type
of constitutional privacy requires a balancing between the individual’s privacy interests and
the public’s need to know information of public concern. Id. The scope of information
protected is narrower than that under the common-law doctrine of privacy; the information
must concern the “most intimate aspects of human affairs.” Id. at 5 (citing Ramie v. City of
Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). The university states the information
it has marked pertains to a prospective applicant to the university. Upon review, we find
some of the information, which we marked, falls within the zones of privacy and implicates
an individual’s privacy interests for purposes of constitutional privacy. Therefore, the
university -must withhold the information we marked under section 552.101 of the
Government Code in conjunction with constitutional privacy. However, we conclude the
remaining information is not confidential under constitutional privacy, and the university
may not withhold it under section 552.101 on that ground.

Section 552.104(a) of the Government Code excepts from disclosure “information that, if
released, would give advantage to a competitor or bidder.” Gov’t Code § 552.104(a). The
~ “test under section 552.104 is whether knowing another bidder’s [or competitor’s
information] would be an advantage, not whether it would be a decisive advantage.” Boeing
Co. v. Paxton,466 S.W.3d 831 (Tex. 2015). The university states it has specific marketplace
interests in the information at issue because the university is competing “with other
institutions of higher education in its athletics programs, in this case football.” The
university states Exhibit B-2 relates to football team practices and contains “specific drills
run by the [university’s] football team, the amount of time spent on the drills, and the
positions included in each drill.” In addition, it states “[h]Jow the [university] conducts
practices, the drills used, and the specific conditioning employed is not publicly disclosed[.]”
The university asserts release of the information at issue could undermine the university’s
football program and give other football teams an advantage in preparing for competitions
against the university’s team. After review of the information at issue and consideration of
the arguments, we find the university has established the release of the information at issue
would give advantage to a competitor or bidder. Thus, we conclude the university may
withhold Exhibit B-2 under section 552.104(a) of the Government Code.

Section 552.139 of the Government Code provides, in relevant part

(a) Information is excepted from [required public disclosure] if it is
information that relates to computer network security, to restricted
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information under Section 2059.055 [of the Government Code], or to the
design, operation, or defense of a computer network.

Gov’t Code § 552.139(a). Section 2059.055 of the Government Code provides, in pertinent
part:

(b) Network security information is confidential under this section if the
information is:

(1) related to passwords, personal identification numbers, access
codes, encryption, or other components of the security system of a
state agency;

(2) collected, assembled, or maintained by or for a governmental
entity to prevent, detect, or investigate criminal activity; or

(3) related to an assessment, made by or for a governmental entity or
maintained by a governmental entity, of the vulnerability of a network
to criminal activity.

Id. §2059.055(b). The university states some of the remaining information is protected from
disclosure by section 552.139(a). However, upon review, we find the university has failed
to demonstrate any portion of the information at issue relates to computer network security,
to restricted information under section 2059.055, or to the design, operation, or defense of
a computer network as contemplated in section 552.139(a). Accordingly, the university may
not withhold any portion of the remaining information under section 552.139 of the
Government Code.

In summary, the university must withhold the information we marked under section 552.101
of the Government Code in conjunction with constitutional privacy. The university may
withhold Exhibit B-2 under section 552.104(a) of the Government Code. The university
must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
_to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
- governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
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providing public 1nformat10n under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

@mL

" Emily Kuhst
Assistant Attorney General
Open Records Division
EK/tdw
Ref: ID# 684088

Enc. Submitted documents

c: Requestor
(w/o enclosures)



