
November 7, 2017 

Ms. Laura Garza Jimenez 
County Attorney 
County of Nueces 
901 Leopard, Room 207 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

Corpus Christi, Texas 78401-3680 

Dear Ms. Jimenez: 

OR2017-25420 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 683103. 

Nueces County (the "county") received four requests from three different requestors for 
information pertaining to complaints made against a specified state district judge. You claim 
the submitted information is excepted from disclosure under sections 552.101 and 552.103 
of the Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered to 
be confidential by law, either constitutional, statutory, or by judicial decision." Gov't Code 
§ 552.101. This section encompasses information protected by other statutes, such as 
section 33.032 of the Government Code, which states "[e]xcept as otherwise provided 
by this section and [s]ection 33.034 [of the Government Code], the papers filed with and 
proceedings before the [State Commission on Judicial Conduct (the "commission")] are 
confidential prior to the filing of formal charges." Id. § 33 .032(a). You contend the 
submitted information is confidential under section 33 .032 because the information was filed 
with the commission for the commission's consideration. Chapter 33 governs the actions 
of and proceedings before the commission. See, e.g., id . . §§ 33.002 (establishing 
commission), .021 (stating powers of commission). Section 33.032 authorizes only the 
commission to withhold information it maintains for investigative proceedings and other 
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actions, and does not make records maintained by the county confidential. See Open Records 
Decision Nos. 649 at 3 (1996) (noting express language of confidentiality statute controls 
scope of statute's protection), 478 at 2 (1987) (same). Accordingly, we find you have failed 
to demonstrate the submitted information is confidential under section 33 .032 and it may not 
be withheld on that basis. 

Section 552.101 also encompasses section 33.0321 of the Government Code, which states 
"[ o ]n the request of a complainant, the commission may keep the complainant's identity 
confidential." Gov't Code § 33.0321. You state the submitted information may be 
confidential under section 33.0321. However, we find section 33.0321 authorizes only the 
commission to withhold the complainant's identity. The request was received by the county. 
Accordingly, we find you have failed to demonstrate the information at issue is confidential 
under section 33.0321 and it may not be withheld under section 552.101 of the Government 
Code on that basis. 

Section 552.103 of the Government Code provides, in relevant part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Id.§ 552.103(a), (c). A governmental body has the burden of providing relevant facts and 
documents to show section 552.103( a) applies in a particular situation. The test for meeting 
this burden is a showing that ( 1) litigation was pending or reasonably anticipated on the date 
the governmental body received the request for information, and (2) the requested 
information is related to that litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found, 958 
S.W.2d 479, 481 (Tex. App.-· Austin 1997, orig. proceeding); Heard v. Houston Post 
Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ refd n.r.e.); Open 
Records Decision No. 551 at 4 (1990). A governmental body must meet both prongs of this 
test for information to be excepted under section 552.103(a). See ORD 551 at 4. 

This office has long held that "litigation," for purposes of section 552.103, includes 
"contested cases" conducted in a quasi-judicial forum. See Open Records Decision 
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Nos. 474 (1987), 368 (1983), 336 (1982), 301 (1982). In determining whether an 
administrative proceeding is conducted in a quasi-judicial forum, some of the factors this 
office considers are whether the administrative proceeding provides for discovery, evidence 
to be heard, factual questions to be resolved, the making of a record, and whether the 
proceeding is an adjudicative forum of first jurisdiction with appellate review of the resulting 
decision without a re-adjudication of fact questions. See Open Records Decision 
No. 588 (1991). 

You assert the submitted information pertains to pending litigation because a complaint was 
filed with the commission against the specified state district judge. You assert the 
commission's administrative proceeding constitutes litigation of a quasi-judicial nature for 
the purposes of section 552.103. However, we note the county is not a party to the complaint 
or proceeding at issue. Accordingly, we find you have failed to demonstrate litigation 
involving the county as a party was pending on the date the county received the present 
requests for information. Consequently, the county may not withhold the submitted 
information under section 552.103 of the Government Code. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the· public. Indus. Found v. Tex. Indus. Accident Bd, 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id at 683. 

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 1992, writ denied), the court 
addressed the applicability of the common-law privacy doctrine to files of an investigation 
of allegations of sexual harassment. The investigation files in Ellen contained individual 
witness statements, an affidavit by the individual accused of the misconduct responding to 
the allegations, and conclusions of the board of inquiry that conducted the investigation. Id 
at 525. The court ordered the release of the affidavit of the person under investigation and 
the conclusions of the board of inquiry, stating the public's interest was sufficiently served 
by the disclosure of such documents. Id In concluding, the Ellen court held "the public did 
not possess a legitimate interest in the identities of the individual witnesses, nor the details 
of their personal statements beyond what is contained in the documents that have been 
ordered released." Id Thus, ifthere is an adequate summary of an investigation of alleged 
sexual harassment, the investigation summary must be released under Ellen, but the identities 
of the victims and witnesses of the alleged sexual harassment must be redacted, and their 
detailed statements must be withheld from disclosure. See Open Records Decision Nos. 393 
(1983), 339 (1982). However, common-law privacy does not protect information about a 
public employee's alleged misconduct on the job or complaints made about a public 
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employee'sjob performance. See Open Records Decision Nos. 438 (1986), 405 (1983), 230 
(1979), 219 (1978). 

The submitted information relates to an investigation into alleged sexual harassment. Upon 
review, we determine the information at issue does not contain an adequate summary of the 
alleged sexual harassment. Because there is no adequate summary of the investigation, the 
county must generally release any information pertaining to the sexual harassment 
investigation. However, the information at issue contains the identities of victims of and 
witnesses to the alleged sexual harassment. Accordingly, the county must withhold such 
information, which we marked, under section 552.101 of the Government Code in 
conjunction with common-law privacy and the holding in Ellen. See Ellen, 840 S.W.2d 
at 525. However, we find the remaining information either pertains to an individual who has 
been de-identified and whose privacy interest is thus protected, or does not satisfy the 
standard articulated by the Texas Supreme Court in Industrial Foundation. Thus, the county 
may not withhold any of the remaining information under section 552.101 in conjunction 
with common-law privacy. 

We note some of the remaining information may be subject to section 552.117 of the 
Government Code. 1 Section 5 5 2.11 7 (a)( 1) of the Government Code excepts from disclosure 
the home address and telephone number, emergency contact information, social security 
number, and family member information of a current or former employee or official of a 
governmental body who requests this information be kept confidential under section 552.024 
of the Government Code. See Gov't Code§ 552.l 17(a)(l). Whether a particular item of 
information is protected by section 552.117(a)(l) must be determined at the time of the 
governmental body's receipt of the request for the information. See Open Records Decision 
No. 530 at 5 (1989). Thus, information may be withheld under section 552.l 17(a)(l) only 
on behalf of a current or former employee or official who made a request for confidentiality 
under section 552.024 prior to the date of the governmental body's receipt of the request for 
the information. Information may not be withheld under section 552.117(a)(l) on behalf of 
a current or former employee or official who did not timely request under section 552.024 
the information be kept confidential. Therefore, to the extent the employees at issue timely 
requested confidentiality under section 552.024 of the Government Code, the county must 
withhold the information we marked under section 552.117(a)(l) of the Government Code. 
Conversely, to the extent the employees at issue did not timely request confidentiality under 
section 552.024, the county may not withhold the information under section 552.117(a)(l). 

In summary, the county must withhold the information we marked under section 552.101 of 
the Government Code in conjunction with common-law privacy and the holding in Ellen. 
To the extent the employees at issue timely requested confidentiality under section 552.024 

1The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision No. 481 (1987), 480 
(1987), 4 70 (1987). 
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of the Government Code, the county must withhold the information we marked under 
section 552.117(a)(l) of the Government Code. The county must release the remaining 
information. 

This letter ruling is limited to the particular inforn1ation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be· directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

9)~v-
D. Michelle Case 
Attorney 
Open Records Division 

DMC/som 

Ref: ID# 683103 

Enc. Submitted documents 

c: 3 Requestors 
(w/o enclosures) 


