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Nichols, Jackson, Dillard, Hager & Smith, LLP
500 North Akard Street

1800 Ross Tower

Dallas, Texas 75201

OR2017-25289

Dear Mr. Wyatt:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 683205 (Reference No. 89782).

The City of Glenn Heights (the “city”), which you represent, received a request for eight
categories of information pertaining to the city’s police department. You indicate the city
will redact social security numbers pursuant to section 552.147 of the Government Code.'
You claim the submitted information is excepted from disclosure under
sections -552.101, 552.102, 552.103, 552.108, 552.111, 552.130, and 552.137 of the
Government Code.” Additionally, you state release of some of this information may
implicate the proprietary interests of Chris Hartung Consulting, Coleman & Associates,
Strategic Government Resources, and Waters & Company. Accordingly, you state, and

'Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting a decision from this
office. See Gov’t Code § 552.147(b).

*Although the city rgises section 552.024 of the Government Code as an exception to disclosure, we
note this section is not an exception to public disclosure under the Act. Rather, this section permits a current
or former official or employee of a governmental body to choose whether to allow public access to certain
information relating to the current or former official or employee that is held by the employing governmental
body. See Gov’t Code § 552.024. Although the city raises section 552.104 of the Government Code, it makes
no arguments to support this exception. Therefore, we assume the city has withdrawn its claim this section
applies to the submitted information. See id §§ 552.301, .302. Although the city does not raise
- section 552.130 of the Government Code in its brief, we understand it to raise this exception based on its
markings.
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provide documentation showing, you notified these third parties of the request for
information and of their right to submit arguments to this office as to why the information
at issue should not be released. See Gov’t Code § 552.305(d); see also Open Records
Decision No. 542 (1990) (statutory predecessor to section 552.305 permits governmental
body to rely on interested third party to raise and explain applicability of exception in the Act

in certain circumstances). We have considered the exceptions you claim and reviewed the
submitted information.

Initially, we note some of the submitted information consists of audio recordings of a public
meeting. Section 551.022 of the Open Meetings Act, chapter 551 of the Government Code,
expressly provides that the “minutes and tape recordings of an open meeting are public
records and shall be available for public inspection and copying on request to the
governmental body’s chief administrative officer or the officer’s designee.” Gov’t Code
§ 551.022. Accordingly, the submitted audio recordings related to item eight are public
records subject to section 551.022 of the Government Code. The exceptions to disclosure
found in the Act, such as sections 552.103, 552.108, and 552.111, do not apply to
information that other statutes make public. See Open Records Decision Nos. 623 at 3
(1994), 525 at 3 (1989). Accordingly, the city must release the submitted audio recordings
from the public meeting pursuant to section 551.022 of the Government Code.

Next, we note some of the remaining information is subject to section 552.022 of the
Government Code, which provides in pertinent part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108 [of the Government Code];

(2) the name, sex, ethnicity, salary, title, and dates of employment of
each employee and officer of a governmental body;

(3) information in an account, voucher, or contract relating to the
receipt or expenditure of public or other funds by a governmental
body; [and}

(15) information regarded as open to the public under an agency’s
policies][.]

Gov’tCode § 552.022(a)(1)-(3), (15). Wenote portions of the remaining information consist
of documents relating to completed investigations, as well as completed evaluations, which
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are subject to section 552.022(a)(1). Additionally, some of the remaining information
consists of the names and salaries of employees of a governmental body subject to
section 552.022(a)(2). Further, the remaining information includes information in an
account, voucher, or contract relating to the receipt or expenditure of public or other funds
by a governmental body, and, thus, is subject to section 552.022(a)(3). Lastly, you have also
submitted job postings and job descriptions subject to section 552.022(a)(15). The city must
release the information subject to section 552.022(a)(1) unless it is excepted from disclosure
under section 552.108 of the Government Code or expressly made confidential under the Act
or other law. See id. § 552.022(a)(1). The city may withhold the information subject to
sections 552.022(a)(2) and 552.022(a)(3) and, to the extent the city considers the job postings
and descriptions open to the public, the information subject to section 552.022(a)(15), only
to the extent this information is confidential under the Act or.other law. See id
§ 552.022(a)(2)-(3), (15).

You raise section 552.103 of the Government Code for the entirety of the remaining
information. However, section 552.103 does not make information confidential under the
Act. Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex.
App.—Dallas 1999, no pet.) (governmental body may waive section 552.103); see also Open
Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). Accordingly,
the city may not withhold the information subject to section 552.022 of the Government
Code under section 552.103 of the Government Code. However, we will consider the
applicability of sections 552.101, 552.102, 552.117, and 552.130 of the Government Code
to the information subject to sections 552.022(a)(1)-(3) and (15) and we will consider the
applicability of section 552.108 to the information subject to section 552.022(a)(1). We will

also consider your arguments for the information not subject to section 552.022 of the
Government Code.

We note the submitted information reveals Incident Report No. 15-004323 and the associated.
arrest reports and dispatch reports were the subject of a previous open records request.
Section 552.007 of the Government Code provides if a governmental body voluntarily
releases information to any member of the public, the governmental body may not withhold
such information from further disclosure unless its public release is expressly prohibited by
law or the information is confidential under law. See Gov’t Code § 552.007; Open Records
Decision No. 518 at 3 (1989); see also Open Records Decision No. 400 (1983)
(governmental body may waive right to claim permissive exceptions to disclosure under the
Act, but it may not disclose information made confidential by law). Accordingly, pursuant
to section 552.007, the city may not now withhold any previously released information unless
its release is expressly prohibited by law or the information is confidential under law.
Although you raise sections 552.103, 552.108, and 552.111 of the Government Code for the
information at issue, these sections do not prohibit the release of information or make
information confidential. See Dallas Area Rapid Transit, 4 S.W.3d at475-76 (governmental
body may waive Gov’'t Code § 552.103); Open Records Decision Nos. 586 (1991)
(governmental body may waive statutory predecessor to section 552.108), 665 at 2 n.5, 663
at 5 (1999) (waiver of discretionary exceptions), 470 at 7 (1987) (deliberative process
privilege under statutory predecessor to section 552.111 subject to waiver). Thus, to the
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extent any portion of the submitted information was previously released in accordance with
a previous open records request, the city may not now withhold such information under
sections 552.103, 552.108, and 552.111. However, we will address your arguments under
these exceptions for the information that was not released in accordance with an open records
request. Further, as sections 552.101, 552.102, 552.117, and 552.130 can make information
confidential under the Act, we will consider the applicability of these exceptions to any
information that was previously released.

Next, we note an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice under section 552.305(d) to submit its reasons, if
any, as to why information relating to that party should be withheld from public disclosure.
See Gov’t Code § 552.305(d)(2)(B). As of the date of this letter, we have not received
comments from any third party explaining why the submitted information should not be
released. Therefore, we have no basis to conclude any notified third party has a protected
proprietary interest in the submitted information. See id. § 552.110; Open Records Decision
Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial information, party
must show by specific factual evidence, not conclusory or generalized allegations, that
release of requested information would cause that party substantial competitive harm), 552
at 5 (1990) (party must establish prima facie case that information is trade secret), 542 at 3.
Accordingly, the city may not withhold the submitted information on the basis of any
proprietary interest any notified third party may have in the information.

Section 552.103 of the Government Code provides as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing (1) litigation was pending or
reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found.,958 S.W.2d 479,481 (Tex. App.—Austin 1997, orig. proceeding);
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984,
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writ ref’d n.r.¢.); Open Records Decision No. 551 at 4 (1990). A governmental body must

meet both prongs of this test for information to be excepted under section 552.103(a). See
ORD 551.

The question of whether litigation is reasonably anticipated must be determined on a
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To establish litigation
is reasonably anticipated, a governmental body must provide this office “concrete evidence
showing that the claim that litigation may ensue is more than mere conjecture.” See Open
. Records Decision No. 452 at 4 (1986). Concrete evidence to support a claim litigation is
reasonably anticipated may include, for example, the governmental body’s receipt of a letter
containing a specific threat to sue the governmental body from an attorney for a potential
opposing party. See Open Records Decision No. 555 (1990); see also ORD 518 at 5
(litigation must be “realistically contemplated”). In addition, this office has concluded
litigation was reasonably anticipated when the potential opposing party hired an attorney who
made a demand for disputed payments and threatened to sue if the payments were not made
promptly, or when an individual threatened to sue on several occasions and hired an attorney.
See Open Records Decision Nos. 346 (1982), 288 (1981). On the other hand, this office has
determined if an individual publicly threatens to bring suit against a governmental body, but
does not actually take objective steps toward filing suit, litigation is not reasonably
anticipated. See Open Records Decision No. 331 (1982). Further, the fact that a potential
opposing party has hired an attorney who makes a request for information does not establish
litigation is reasonably anticipated. See Open Records Decision No. 361 (1983).

You claim section 552.103 of the Government Code for the remaining information not
subject to section 552.022 of the Government Code. You state the requestor has been under
an internal affairs investigation and hired an attorney to represent himself'in this matter. You
further state the requestor has exhausted all resources for appealing the investigative
findings. However, upon review, we find the city has not demonstrated any party had taken
concrete steps toward the initiation of litigation when the city received the request for
information. Thus, we conclude the city has failed to demonstrate it reasonably anticipated
litigation when it received the request for information. Therefore, the city may not withhold
the remaining information under section 552.103 of the Government Code.

Section 552.111 of the Government Code excepts from disclosure “[a]n interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency[.]” Gov’tCode § 552.111. Section 552.111 encompasses the attorney work
product privilege found in rule 192.5 of the Texas Rules of Civil Procedure. Open Records
Decision No. 677 at 4-8 (2002); see City of Garland v. Dallas Morning News, 22
S.W.3d 351, 377 (Tex. 2000). Rule 192.5 defines work product as

(1) material prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party’s representatives, including
the party’s attorneys, consultants, sureties, indemnitors, insurers, employees,
or agents; or .
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(2) a communication made in anticipation of litigation or for trial between a
party and the party’s representatives or among a party’s representatives,
including the party’s attorneys, consultants, sureties, indemnitors, insurers,
employees or agents.

TEX.R.CIv.P.192 S(a)(1)-(2).. A governmental body seeking to withhold information under
this exception bears the burden of demonstrating the information was created or developed
for trial or in anticipation of litigation by or for a party or a party’s representative. Id.;
ORD 677 at 6-8. In order for this office to conclude that the information was made or
developed in anticipation of litigation, we must be satisfied that

a) a reasonable person would have concluded from the totality of the
circumstances . . . that there was a substantial chance that litigation would
ensue; and b) the party resisting discovery believed in good faith that there
was a substantial chance that litigation would ensue and [created or obtained
the information] for the purpose of preparing for such litigation.

Nat’l Tank Co. . Brotherton, 851 S.W.2d 193,207 (Tex. 1993). A “substantial chance” of
litigation does not mean a statistical probability, but rather “that litigation is more than
merely an abstract possibility or unwarranted fear.” Id. at 204; ORD 677 at 7.

You claim the attorney work product privilege of section 552.111 of the Government Code
for the remaining information not subject to section 552.022 of the Government Code. Upon
review, we find you have failed to demonstrate the information at issue consists of material
prepared, mental impressions developed, or a communication made in anticipation of
litigation or for trial for the purposes of section 552.111. Thus, the city may not withhold

the information at issue as attorney work product under section 552.111 of the Government
Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 261.201 of the Family Code, which
provides, in relevant part:

(a) [T]he following information is confidential, is not subject to public
release under [the Act] and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency: '

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
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used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). Upon review, we find the information we have marked was used
or developed in an investigation of alleged or suspected child abuse or neglect. See id.
§§ 101.003(a) (defining “child” for purposes of this section as person under 18 years of age
who is not and has not been married or who has not had the disabilities of minority removed
for general purposes), 261.001(1), (4) (defining “abuse” and “neglect” for purposes of
chapter 261 of the Family Code). Accordingly, the information is within the scope of
section 261.201 of the Family Code. You have not indicated the city’s police department has
~ adopted a rule that governs the release of this type of information. Therefore, we assume no
such regulation exists. Given that assumption, we conclude the city must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with section 261.201(a) of the Family Code.

We understand the city to raise section 552.108(a)(1) of the Government Code for some of
the remaining information. Section 552.108(a)(1) of the Government Code excepts from
disclosure “[i]nformation held by a law enforcement agency or prosecutor that deals with the
detection, investigation, or prosecution of crime . . . if . . . release of the information would
interfere with the detection, investigation, or prosecution of crime[.]” Gov’t Code
§ 552.108(a)(1). A governmental body claiming section 552.108(a)(1) must explain how and
why the release of the requested information would interfere with law enforcement. See
id. §§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W .2d 706 (Tex. 1977).
We note section 552.108 is generally not applicable to administrative information or records
ofan internal affairs investigation that is purely administrative in nature and does not involve
the investigation or prosecution of crime. See City of Fort Worth v. Cornyn, 86 S.W.3d 320
(Tex. App.—Austin 2002, no pet.); Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex.
App.—El Paso 1992, writ denied) (statutory predecessor to section 552.108 not applicable
to internal investigation that did not result in criminal investigation or prosecution).
Although you state the information you indicated relates to a pending internal affairs
investigation, you have not demonstrated the information is related to any pending criminal
investigation or prosecution, and do not otherwise establish release of the remaining
information would interfere with law enforcement. Accordingly, we find you have failed to
demonstrate release of the information at issue would interfere with the detection,
investigation, or prosecution of crime. Thus, we find the city may not withhold the
information at issue under section 552.108(a)(1) of the Government Code.

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that did not result in conviction or deferred adjudication. See
Gov’t Code § 552.108(a)(2). A governmental body claiming section 552.108(a)(2) must
demonstrate the requested information relates to a criminal investigation that has concluded
in a final result other than a conviction or deferred adjudication. See id. § 552.301(e)(1)(A)
(governmental body must provide comments explaining why exceptions raised should apply
to information requested). You state the information you indicated pertains to concluded
investigations that did not result in conviction or deferred adjudication. Based on your



Mr. Whitt L. Wyatt - Page 8

representation and our review, we agree section 552.108(a)(2) is applicable to the
information we have marked. However, we note the remaining information pertains to
internal investigations conducted by the city’s police department, and is not information that
deals with the detection, investigation, or prosecution of crime only in relation to criminal
investigations that did not result in conviction or deferred adjudication. Therefore, you have
failed to demonstrate the applicability of section 552.108(a)(2) to the remaining information
at issue, and the city may not withhold any of the remaining information on that basis.

Section 552.108 does not except from disclosure “basic information about an arrested person,
an arrest, or a crime.” Jd. § 552.108(c). Section 552.108(c) refers to the basic information
held to be public in Houston Chronicle Publishing Co. v. City of Houston, 531 S.W.2d 177
(Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e. per curiam, 536 S.W.2d 559
(Tex. 1976). See also Open Records Decision No. 127 (1976) (summarizing types of
information considered to be basic information). Accordingly, with the exception of basic
information, the city may withhold the information we -have marked under
section 552.108(a)(2) of the Government Code.

Section 552.101 of the Government Code also encompasses chapter 411 of the Government
Code, which makes confidential criminal history record information (“CHRI”) generated by
the National Crime Information Center or by the Texas Crime Information Center. See Gov’t
Code § 411.083(a). Title 28, part 20 of the Code of Federal Regulations governs the release
of CHRI that states obtain from the federal government or other states. Open Records
Decision No. 565 (1990). The federal regulations allow each state to follow its individual
laws with respect to the CHRI it generates. See id. Section 411.083 of the Government
Code deems confidential CHRI that the Department of Public Safety (“DPS”) maintains,
except that DPS may disseminate this information as provided in chapter 411, subchapter E-1
or -subchapter F of the Government Code. See Gov’'t Code § 411.083.
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter 411. See generally id. §§ 411.090-.127. Thus, any CHRI obtained from DPS or
any other criminal justice agency must be withheld under section 552.101 in conjunction
with chapter 411, subchapter E-1 or subchapter F of the Government Code. We note Federal
Bureau of Investigation (“FBI”’) numbers constitute CHRI generated by the FBI. We further
note CHRI does not include driving record information. See id. § 411.082(2)(B). Lastly, we
note section 411.083 does not apply to active warrant information or other information
relating to one’s current involvement with the criminal justice system. See id. § 411.081(b)
(police department allowed to disclose information pertaining to person’s current
involvement in the criminal justice system). Upon review, we find some of the remaining
information, which we have marked, consists of CHRI that is confidential under
section411.083. Accordingly, the city must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code. However, no portion of the remaining information constitutes CHRI for
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purposes of chapter 411 of the Government Code. Accordingly, the city may not withhold
any of the remaining information under section 552.101 on that basis.

Section 552.101 of the Government Code also encompasses the informer’s privilege, which
has long been recognized by Texas courts. See Aguilar v. State, 444 S.W.2d 935, 937 (Tex.
Crim. App. 1969); Hawthorne v. State, 10 S.W.2d 724, 725 (Tex. Crim. App. 1928). The
informer’s privilege protects from disclosure the identities of persons who report activities
over which the governmental body has criminal or quasi-criminal law-enforcement authority,
provided the subject of the information does not already know the informer’s identity. See
Open Records Decision No. 208 at 1-2 (1978). The informer’s privilege protects the
identities of individuals who report violations of statutes to the police or similar
law-enforcement agencies, as well-as those who report violations of statutes with civil or
criminal penalties to “administrative officials having a duty of inspection or of law
enforcement within their particular spheres.” Open Records Decision No. 279 at 1-2 (1981)
(citing 8 John H. Wigmore, Evidence in Trials at Common Law, § 2374, at 767 (J.
McNaughton rev. ed. 1961)). The report must be of a violation of a criminal or civil statute.
See Open Records Decision Nos. 582 at 2 (1990), 515 at 4 (1988).

The city states the information it has marked reveals the identities of complainants who
reported a possible violation of law that carries criminal penalties to the city. Based on the
city’srepresentations and our review, we conclude the city has demonstrated the applicability
of the common-law informer’s privilege to the information we have marked. Thus, the city
may withhold the information we have marked under section 552.101 of the Government
Code in conjunction with the common-law informer’s privilege. However, the remaining
information at issue reflects the subjects of the remaining complaints, know the identities of
the complainants. Accordingly, we find the city failed to demonstrate the applicability of the
common-law informer’s privilege to the remaining information at issue. Accordingly, the
city may not withhold the remaining information it marked under section 552.101 of the
Government Code in conjunction with the common-law informer’s privilege.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file; the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). We understand you to assert the privacy
analysis under section 552.102(a) is the same. as the common-law privacy test under
section 552.101 of the Government Code. The doctrine of common-law privacy protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person, and (2) not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). In Hubert v.
Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.—Austin 1983,
writ ref’d n.r.e.), the court of appeals ruled the privacy test under section 552.102(a) is the
same as the Indusirial Foundation privacy test. However, the Texas Supreme Court has
expressly disagreed with Hubert s interpretation of section 552.102(a) and held the privacy
standard under section 552.102(a) differs from the Industrial Foundation test under
section 552.101. See Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354
S.W.3d 336 (Tex. 2010). The supreme court also considered the applicability of
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section 552.102(a) and held it excepts from disclosure the dates of birth of state employees
in the payroll database of the Texas Comptroller of Public Accounts. See id. at 348. Upon
review, we find the city must withhold the dates of birth of city employees under
section 552.102(a) of the Government Code. However, we find none of the remaining
information is subject to section 552.102(a) of the Government Code, and the city may not
withhold any of the remaining information on that basis.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address, home telephone number, emergency contact information, and social security number
of a peace officer, as well as information that reveals ‘whether the peace officer has family
members, regardless of whether the peace officer complies with sections 552.024
and 552.1175 of the Government Code. See Gov’t Code § 552.117(a)(2).
Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of
Criminal Procedure. We note some of the remaining information, which we marked and
indicated, may be subject to section 552.117(a)(2) of the Government Code. In this instance,
however, it is unclear whether the individuals whose information is at issue are currently
licensed peace officers as defined by article 2.12 of the Code of Criminal Procedure.
Accordingly, to the extent the individuals whose information is at issue are currently licensed
peace officers as defined by article 2.12, the city must withhold the information we marked
and indicated under section 552.117(a)(2) of the Government Code. Conversely, to the
extent the individuals whose information is at issue are no longer licensed peace officers as

defined by article 2.12, then the city may not withhold the information at issue under
section 552.117(a)(2).

If the information at issue pertains to a current or former city employee who is not a licensed
peace officer, then the information at issue is subject to section 552.117(a)(1) of the
Government Code. Section 552.117(a)(1) excepts from disclosure the home address and
telephone number, emergency contact information, social security number, and family
member information of a current or former employee of a governmental body who requests
this information be kept confidential under section 552.024 of the Government Code. See
id § 552.117(a)(1). Whether a particular item of information is protected by
section 552.117(a)(1) must be determined at the time of the governmental body’s receipt of
the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may be withheld under section 552.117(a)(1) only on behalf of a current or
former employee who made a request for confidentiality under section 552.024 prior to the
date of the governmental body’s receipt of the request for the information. Therefore, to the
extent the current or former employees whose information is at issue timely requested
confidentiality under section 552.024 of the Government Code, the city must withhold the
information marked under section 552.117(a)(1) of the Government Code. Conversely, to
the extent the employees at issue did not .timely request confidentiality under
section 552.024, the city may not withhold the information under section 552.117(a)(1).

As discussed above, section 552.101 of the Government Code also encompasses the doctrine
of common-law privacy, which protects information that is (1) highly intimate or
embarrassing, the publication of which would be highly objectionable to areasonable person,
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and (2) not of legitimate concern to the public. Indus. Found., 540 S.W.2d at 685. To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. /d. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in [ndustrial Foundation. Id. at 683. Additionally, this
office has concluded some kinds of medical information are generally highly intimate or
embarrassing. See Open Records Decision No. 455 (1987). This office has found that
personal financial information not relating to the financial transaction between an individual
and a governmental body is excepted from disclosure under common-law privacy. See Open
Records Decision No. 600 (1992) (public employee’s withholding allowance certificate,
designation of beneficiary of employee’s retirement benefits, direct deposit authorization,
and employee’s decisions regarding voluntary benefits programs, among others, protected
under common-law privacy). However, there is a legitimate public interest in the essential
facts about a financial transaction between an individual and a governmental body. See Open
Records Decision Nos. 600 at 9 (information revealing that employee participates in group
insurance plan funded partly or wholly by governmental body is not excepted from
disclosure), 545 (1990) (financial information pertaining to receipt of funds from
governmental body or debts owed to governmental body not protected by common-law
privacy). We note common-law privacy generally protects the identifying information of
child victims of abuse or neglect. See Open Records Decision No.394 (1983); ¢/ Fam. Code
§ 261.201. The court of appeals has concluded public citizens’ dates of birth are protected
by common-law privacy pursuant to section 552.101. See Paxton v. City of Dallas,
No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet.
denied) (mem. op.). We note some of the information you seek to withhold on this basis
relates to an individual who may have been de-identified under section 552.117 and whose
privacy interests are thus protected. Accordingly, the city may not withhold the information
at issue pertaining to individuals who have been de-identified under section 552.117 on the
basis of common-law privacy. Upon review, we find the information we have marked
satisfies the standard articulated by the Texas Supreme Court in Industrial Foundation.
Accordingly, the city must withhold all identifiable public citizens’ dates of birth and the
information we have marked under section 552.101 of the Government Code in conjunction
with common-law privacy. However, you have failed to demonstrate the remaining
information you indicated is highly intimate or embarrassing and of no legitimate public
interest. Thus, the city may not withhold the remaining information you indicated under
section 552.101 of the Government Code in conjunction with common-law privacy.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s or driver’s license, motor vehicle title or registration, or personal identification
document issued by an agency of this state or another state or country is excepted from public
release. Gov’t Code § 552.130(a). Upon review, we find the city must withhold the motor
vehicle record information we have marked under section 552.130 of the Government Code.
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You state you will redact information pursuant to section 552.137 of the Government Code.?
Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c).
Section 552.137 does not apply to an institutional e-mail address, the general e-mail address .
of a business, an e-mail address of a person who has a contractual relationship with a
governmental body, an e-mail address of a vendor who seeks to contract with a governmental
body, an e-mail address maintained by a governmental entity for one of its officials or
employees, or an e-mail address provided to a governmental body on a letterhead. See id.
§ 552.137(c). We note the requestor has a right of access to his e-mail address under
section 552.137(b). See id. § 552.137(b). Accordingly, with the exception of the requestor’s
e-mail address, the city must withhold the e-mail addresses in the remaining information
under section 552.137 of the Government Code, unless their owners affirmatively consent
to their public disclosures or if subsection (c) applies.

We note some of the remaining information may be protected by copyright. A custodian of
public records must comply with the copyright law and is not required to furnish copies of
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental
body must allow inspection of copyrighted materials unless an exception applies to the
information. /d.; see Open Records Decision No. 109 (1975). If a member of the public
wishes to make copies of copyrighted materials, the person must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the city must release the submitted audio recordings from the public meeting
pursuant to section 551.022 of the Government Code. The city must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with section 261.201(a) of the Family Code. With the exception of basic information, which -
must be released, the city may withhold the information we have marked under
section 552.108(a)(2) of the Government Code. The city must withhold the information we
have marked under section 552.101 of the Government Code in conjunction with
section 411.083 of the Government Code. The city may withhold the information we have
marked under section 552.101 of the Government Code in conjunction with the common-law
informer’s privilege. The city must withhold the dates of birth of city employees under
section 552.102(a) of the Government Code. To the extent the individuals whose
information is at issue are currently licensed peace officers as defined by article 2.12, the city
must withhold the information we marked and indicated under section 552.117(a)(2) of the
Government Code. To the extent the current or former employees timely requested
confidentiality under section 552.024 of the Government Code, the city must withhold the

*Open Records Decision No. 684 serves as a previous determination to all governmental bodies
authorizing them to withhold certain categories of information, including personal e-mail addresses under

section 552.137 of the Government Code, without the necessity of requesting an attorney general decision.
See ORD 684.
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information marked under section 552.117(a)(1) of the Government Code. The city must
withhold all identifiable public citizens’ dates of birth and the information we have marked
under section 552.101 of the Government Code in conjunction with common-law privacy.
The city must withhold the motor-vehicle record information we have marked under
section 552.130 of the Government Code. With the exception of the requestor’s e-mail
address, the city must withhold the e-mail addresses in the remaining information under
section 552.137 of the Government Code, unless their owners affirmatively consent to their
public disclosures or if subsection (c) applies. The city must release the remaining
information; however, any information subject to copyright may be released only in
‘accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for

providing public information under the Act may be directed to the Ofﬁce of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

~¥

‘-":g’\_ [ <

Kelly McWethy
Assistant Attorney General
Open Records Division
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Ref: ID# 683205
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