KEN PAXTON

ATTORNEY GENERAL OF TEXAS

November 2, 2017

Ms. Molly G. Solis

Counsel for City of Kyle

Davidson Troilo Ream & Garza, P.C.
601 Northwest Loop 410, Suite 100
San Antonio, Texas 78216-5511

OR2017-25103
Dear Ms. Solis:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 682879 (Reference No. W001960-081517).

The Kyle Police Department (the “department”), which you represent, received a request for
information regarding a specified incident, the personnel files of three named officers,
specified communications between named employees, and specified sections of the
department’s general orders.! You state the department will release some of the requested
information. You also state the department does not have some of the requested
information.” You claim some of the submitted information is excepted from disclosure

'We note the department sought and received clarification of the information requested. See Gov’t
Code § 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify
request); see also City of Dallas v. Abbort, 304 S.W.3d 380, 387 (Tex. 2010) (holding when governmental
entity, acting in good faith, requests clarification of unclear or overbroad request for public information,
ten-business-day period to request attorney general opinion is measured from date request is clarified or
narrowed).

*The Act does not require a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).
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under sections 552.101, 552.107, 552.108, and 552.111 of the Government Code.’
Additionally, you state some of the information is privileged under rule 408 of the Texas
Rules of Evidence. We have considered the submitted arguments and reviewed the
submitted representative sample of information.*

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body that claims an exception to disclosure under section 552.108(a)(1) must explain how
and why this exception is applicable to the information at issue. See id. §§ 552.108(a)(1),
301(e)(1)(A); ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state the information at
issue relates to a pending investigation and prosecution. Based upon your representation and
our review, we find section 552.108(a)(1) is applicable to the information at issue. See
Houston Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ.
App.—Houston [14th Dist.] 1975) (court delineates law enforcement interests that are
present in active cases), writ ref’d nr.e. per curiam, 536 SW.2d 559 (Tex. 1976).
Accordingly, the department may withhold Exhibits B and C under section 552.108(a)(1).

However, section 552.108 does not except from disclosure basic information about an
arrested person, an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers to
the information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88; see also
Open Records Decision No. 127 at 3-4 (1976) (summarizing types of information deemed
public by Houston Chronicle). Thus, with the exception of basic information, which must
be released, the department may withhold Exhibits B and C under section 552.108(a)(1) of
the Government Code.’

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information protected by section 143.089
of the Local Government Code. We understand the City of Kyle is a civil service city under
chapter 143 of the Local Government Code. Section 143.089 provides for the maintenance

*Although you also raise Texas Rule of Evidence 503, we note the proper exception to raise when
asserting the attorney-client privilege for information not subject to section 552.022 of the Government Code
is section 552.107 of the Government Code. See Open Records Decision Nos. 677 (2002), 676 at 1-2 (2002).

‘We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.

*As our ruling is dispositive, we need not address the remaining argument against disclosure of this
information.
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of two different types of personnel files for each police officer employed by a civil service
city: one must be maintained as part of the officer’s civil service file and another the police
department may maintain for its own internal use. See Local Gov’t Code § 143.089(a), (g).
Under section 143.089(a), the officer’s civil service file must contain certain specified items,
including commendations, periodic evaluations by the police officer’s supervisor, and
documents relating to any misconduct in any instance in which the department took
disciplinary action against the officer under chapter 143 of the Local Government Code. Id.
§ 143.089(a)(1)-(3). Chapter 143 prescribes the following types of disciplinary actions:
removal, suspension, demotion, and uncompensated duty. Id. §§ 143.051-.055; see Attorney
General Opinion JC-0257 (2000) (written reprimand is not disciplinary action for purposes
of Local Gov’t Code chapter 143). In cases in which a police department investigates a
police officer’s misconduct and takes disciplinary action against an officer, it is required by
section 143.089(a)(2) to place all investigatory records relating to the investigation and
disciplinary action, including background documents such as complaints, witness statements,
and documents of like nature from individuals who were not in a supervisory capacity, in the
police officer’s civil service file maintained under section 143.089(a). See Abbott v. Corpus
Christi, 109 S.W.3d 113, 122 (Tex. App.—Austin 2003, no pet.).

All investigatory materials in a case resulting in disciplinary action are “from the employing
department” when they are held by or are in the possession of the department because of its
investigation into a police officer’s misconduct, and the department must forward them to
the civil service commission for placement in the civil service personnel file. Id. Such
records may not be withheld under section 552.101 of the Government Code in conjunction
with section 143.089 of the Local Government Code. See Local Gov’t Code § 143.089(f);
Open Records Decision No. 562 at 6 (1990). Information relating to alleged misconduct or
disciplinary action taken must be removed from the police officer’s civil service file if the
police department determines there is insufficient evidence to sustain the charge of

misconduct or the disciplinary action was taken without just cause. See Local Gov’t Code
§ 143.089(b)-(c).

- Section 143.089(g) authorizes a police department to maintain, for its own use, a separate
and independent internal personnel file relating to a police officer. See id. § 143.089(g).
Section 143.089(g) provides as follows:

A fire or police department may maintain a personnel file on a fire fighter or
police officer employed by the department for the department’s use, but the
department may not release any information contained in the department file
to any agency or person requesting information relating to a fire fighter or
police officer. The department shall refer to the director or the director’s
designee a person or agency that requests information that is maintained in
the fire fighter’s or police officer’s personnel file.
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Id In City of San Antonio v. Texas Attorney General, 851 S.W.2d 946 (Tex.
App.—Austin1993, writ denied), the court addressed a request for information contained in
a police officer’s personnel file maintained by the police department for its use and the
applicability of section 143.089(g) to that file. The records included in the departmental
personnel file related to complaints against the police officer for which no disciplinary action
- was taken. The court determined section 143.089(g) made these records confidential. See
City of San Antonio, 851 S.W.2d at 949; see also City of San Antonio v. San Antonio
Express-News, 47 S.W.3d 556 (Tex. App.—San Antonio 2000, pet. denied) (restricting
confidentiality under Local Gov’t Code § 143.089(g) to “information reasonably related to
a police officer’s or fire fighter’s employment relationship™); Attorney General Opinion
JC-0257 at 6-7 (addressing functions of Local Gov’t Code § 143.089(a) and (g) files).

You state Exhibits D1 through D12 consist of information contained within the department’s-
internal files maintained pursuant to section 143.089(g) of the Local Government Code. We
note the some of the information consists of documents relating to misconduct that resulted
in disciplinary actions against one of the named officers. As described above, documents in
an officer’s internal department file that relate to any misconduct in cases in which the
department took disciplinary action against the officer must be included in the officer’s civil
service file. See Local Gov’t Code § 143.089(a)(2). Thus, the information pertaining to the
disciplinary action must be placed in the officer’s civil service file, unless the department has
already done s0.° However, because the department received the request and maintains the
information at issue in the section 143.089(g) file for the named officer, we find the
information at issue is confidential under section 143.089(g) of the Local Government Code.
Accordingly, the department must withhold Exhibits D1 through D12 under section 552.101
of the Government Code in conjunction with section 143.089(g) of the Local Government
Code.

Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden of providing the necessary facts to demonstrate the elements of the privilege
in order to withhold the information at issue. ORD 676. First, a governmental body must
demonstrate that the information constitutes or documents a communication. Id. at 7.
Second, the communication must have been made “to facilitate the rendition of professional
legal services™ to the client governmental body. TEX.R.EVID. 503(b)(1). The privilege does
not apply when an attorney or representative is involved in some capacity other than that of
providing or facilitating professional legal services to the client governmental body. In re
Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. App.—Texarkana 1999, orig.
proceeding) (attorney-client privilege does not apply if attorney acting in a capacity other
than that of attorney). Governmental attorneys often act in capacities other than that of

We note section 143 .089(g) of the Local Government Code requires a police department that receives
arequest for information maintained in a file under section 143.089(g) to refer the requestor to the civil service
director or the director’s designee.
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professional legal counsel, such as administrators, investigators, or managers. Thus, the
mere fact that a communication involves an attorney for the government does not
demonstrate this element. Third, the privilege applies only to communications between or
among clients, client representatives, lawyers, and lawyer representatives. TEX. R.
EVID. 503(b)(1)(A), (B), (C), (D), (E). Thus, a governmental body must inform this office
of the identities and capacities of the individuals to whom each communication at issue has
been made. Lastly, the attorney-client privilege applies only to a confidential
communication, id. 503(b)(1), meaning it was “not intended to be disclosed to third persons
other than those: (A) to whom disclosure is made to further the rendition of professional
legal services to the client; or (B) reasonably necessary to transmit the communication.”
Id 503(a)(5). Whether a communication meets this definition depends on the intent of the
parties involved at the time the information was communicated. Osborne v. Johnson, 954
S.W.2d 180, 184 (Tex. App.—Waco 1997, orig. proceeding). Moreover, because the client
may elect to waive the privilege at any time, a governmental body must explain that the
“confidentiality of a communication has been maintained. Section 552.107(1) generally
excepts an entire communication that is demonstrated to be protected by the attorney-client
privilege unless otherwise waived by the governmental body. See Huie v. DeShazo, 922
S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, including facts
contained therein).

You assert Exhibit E is excepted from disclosure under section 552.107. However, upon
review, we find you have failed to demonstrate Exhibit E consists of privileged attorney-

~ client communications. Therefore, the department may not withhold Exhibit E under
section 552.107 of the Government Code.

Section 552.111 of the Government Code encompasses the attorney work product privilege
found in Rule 192.5 of the Texas Rules of Civil Procedure. City of Garland v. Dallas
Morning News, 22 S.W.3d 351, 360 (Tex. 2000); ORD 677. Rule 192.5 defines work
product as:

(1) material prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party’s representatives, including
the party’s attorneys, consultants, sureties, indemnitors, insurers, employees,
or agents; or

(2) a communication made in anticipation of litigation or for trial between a
party and the party’s representatives or among a party’s representatives,
including the party’s attorneys, consultants, sureties, indemnitors, insurers,
employees or agents. :

TEX.R. CIv.P. 192.5(a). A governmental body seeking to withhold information under this
exception bears the burden of demonstrating the information was created or developed for
- trial or in anticipation of litigation by or for a party or a party’s representative. TEX. R.
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C1v.P.192.5; ORD 677 at 6-8. In order for this office to conclude the information was made
or developed in anticipation of litigation, we must be satisfied that:

a) a reasonable person would have concluded from the totality of the
circumstances surrounding the investigation that there was a substantial
chance that litigation would ensue; and b) the party resisting discovery
believed in good faith that there was a substantial chance that litigation would
ensue and [created or obtained the information] for the purpose of preparing
for such litigation. '

Nat’l Tank Co. v. Brotherton, 851 S.W.2d 193, 207 (Tex. 1993). A “substantial chance” of
litigation does not mean a statistical probability, but rather “that litigation is more than
merely an abstract possibility or unwarranted fear.” Id. at 204; ORD 677 at 7.

The department also asserts the attorney work product privilege of section 552.111 of the
- Government Code for Exhibit E. Upon review, we find the department has failed to establish
the information at issue was created in anticipation of litigation or for trial by or for the
department or representatives of the department. See Nat’l Tank, 851 S.W.2d at 206
(information created in ordinary course of business constitutes work product if agency
demonstrates primary motivating purpose for preparation of information was in anticipation
of litigation); see also ORD 677 at 7. Therefore, the department may not withhold Exhibit E
as attorney work product under section 552.111 of the Government Code.

Finally, department claims Exhibit E is privileged under Texas Rule of Evidence 408.
Rule 408 governs the admissibility of information developed through compromise
negotiations. See TEX. R. EVID. 408. However, rule 408 does not expressly make
information confidential. See generally OpenRecords Decision Nos. 658 at 4 (1998) (stating
that statutory confidentiality provision must be express and confidentiality requirement will
not be implied from statutory structure), 478 at 2 (1987) (stating that, as general rule,
statutory confidentiality requires express language making information confidential), 465
at 4-5 (1987). Accordingly, the department may not withhold Exhibit E under rule 408 of
the Texas Rules of Evidence.

In summary, with the exception of basic information, which must be released, the department
may withhold Exhibits B and C under section 552.108(a)(1) of the Government Code. The
department must withhold Exhibits D1 through D12 under section 552.101 of the
Government Code in conjunction with section 143.089(g) of the Local Government Code.
The department must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,
\]

Attorney -
Open Records Division

JWidw
Ref: ID# 682879
Enc. Submitted documents

c: Requestor
(w/o enclosures)



