KEN PAXTON

ATTORNEY GENERAL OF TEXAS

October 26, 2017

Mr. Zachary Brown
Assistant City Attorney
City of Austin

P.O. Box 1088

Austin, Texas 78767-8828

OR2017-24430
Dear Mr. Brown:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 681686 (PIR # 36161).

The City of Austin (the “city”) received a request for specified policies and procedures;
information pertaining to a specified complaint, including a specified audio recording; and
specified information pertaining to named employee. We understand the city has released
some of the requested information. You claim the submitted information is excepted from
disclosure under section 552.116 of the Government Code. We have considered the
exception you claim and reviewed the submitted representative sample of information." We
have also received and considered comments from the requestor. See Gov’t Code § 552.304
(interested party may submit comments stating why information should or should not be
released).

Initially, we note the requestor asks the city to answer a question. The Act does not require
a governmental body to answer factual questions, conduct legal research, or create new
information in responding to a request. See Open Records Decision Nos. 563 at 8

"We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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(1990), 555 at 1-2 (1990). However, a governmental body must make a good-faith effort to
relate a request to any responsive information that is within its possession or control. Open
Records Decision Nos. 561 at 8-9 (1990), 555 at 102. We assume the city has made a
good-faith effort to do so. '

Next, we must address the requestor’s claim the city failed to comply with the procedural
requirements a governmental body must follow in asking this office to decide whether
requested information is excepted from public disclosure. See Gov’t Code § 552.301.
Pursuant to section 552.301(b), a governmental body must ask for a decision from this office
and state the exceptions that apply within ten business days of receiving the written request.
See id. § 552.301(b). Additionally, pursuant to section 552.301(d) of the Government Code,
a governmental body must, within ten business days of receiving the request for information,
provide the requestor with (1) a written statement the governmental body wishes to withhold
the requested information and has asked for a decision from the attorney general, and (2) a
copy of the governmental body’s written communication to the attorney general. Id.
§ 552.301(d). In this instance, the city received the request for information on August 7,
2017, after business hours. Accordingly, the request was received on August 8, 2017. This
office does not. count the date the request was received or holidays for the purpose of
calculating a governmental body’s deadlines under the Act. Accordingly, the city’s
ten-business-day deadline was August 22, 2017. The envelope in which the city sent its
request for a ruling was meter-marked August 22, 2017. See id. § 552.308(a)(1) (describing
rules for calculating submission dates of documents sent via first class United States mail,
common or contract catrier, or interagency mail). Additionally, we note the communication
the city submitted to this office reflects the requestor was copied on the communication.
Consequently, we find the city complied with the requirements of section 552.301 in
requesting this decision from our office. ~ ‘

Section 552.116 of the Government Code provides the following:

(a) An audit working paper of an audit of the state auditor or the auditor of
a state agency, an institution of higher education as defined by
Section 61.003, Education Code, a county, a municipality, a school district,
a hospital district, or a joint board operating under Section 22.074,
Transportation Code, including any audit relating to the criminal history
background check of a public school employee, is excepted from [required
public disclosure]. If information in an audit working paper is also
maintained in another record, that other record is not excepted from [public
disclosure] by this section.

.(b) In this section:

(1) “Audit” means an audit authorized or required by a statute of this
- state or the United States, the charter or an ordinance of a
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municipality, an order of the commissioners court of a county, the
bylaws adopted by or other action of the governing board of a hospital
district, a resolution or other action of a board of trustees of a school
"district, including an audit by the district relating to the criminal
history background check of a public school employee, or aresolution
or other action of a joint board described by Subsection (a) and
includes an investigation.

(2) “Audit working paper” includes all information, documentary or
otherwise, prepared or maintained in conducting an audit or preparing
an audit report, including:

(A) intra-agency and interagency communications; and
(B) drafts of the audit report or portions of those drafts.

Id § 552.116. You state the submitted information was created or utilized by the Office of
the City Auditor (the “OCA™) during investigations of suspected misconduct of city
employee. You inform us the investigation was conducted by the OCA under the authority
granted by section 2-3-5 of the Austin City Code. Additionally, you state the information at
issue is in the custody of the OCA. Based on your representations and our review, we agree
the submitted information constitutes audit working papers that the c1ty may generally
withhold under section 552.116 of the Government Code.

We note the requestor asserts a right of access to the submitted information under
section 552.023 of the Government Code. Section 552.023 provides in pertinent part:

(a) A person or a person’s authorized representative has a special right of
access, beyond the right of the general public, to information held by a
governmental body that relates to the person and that is protected from public
disclosure by laws intended to protect that person’s privacy interests.

~ (b) A governmental body may not deny access to information to the person,
or the person’s representative, to whom the information relates on the
grounds that the information is considered confidential by privacy principles
under this chapter but may assert as grounds for denial of access other
provisions of this chapter or other law that are not intended to protect the
person’s privacy interests.

(e) Access to information under this section shall be pfovided in the manner
prescribed by Sections 552.229 and 552.307.
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Id § 552.023(a), (b), (¢). Under section 552.023, a person has a special right of access to
information that is excepted from public disclosure under laws intended to protect the
person’s own privacy interest as the subject of the information. See id §§ 552.023, .229
(concerning consent for release of information under section 552.023), .307 (relating to
release of information under section 552.023). However, the submitted information is
excepted under section 552.116, and not by a law intended to protect an individual’s privacy
interests. Thus, the requestor does not have a right of access to this information. Therefore,
the city may withhold the submitted information under section 552.116 of the Government
Code. :

- This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787. '
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