TR

KEN PAXTON

ATTORNEY GENERAIL OF TEXAS

October 25, 2017

Ms. Lisa Ruiz

Paralegal

City of Dallas
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OR2017-24362
Dear Ms. Ruiz:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 681239.

The City of Dallas (the “city”) received a request for information related to accidents at city
recreational facilities during a specified time period. You state the city will release some
information with redactions made pursuant to Open Records Letter Nos. 2011-18466 (2011)
and 2017-09757 (2017)." You claim the submitted information is excepted from disclosure
under sections 552.101,552.103,552.111,552.117,552.130, 552.136,552.137,and 552.148
of the Government Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of information.”

'Open Records Letter No. 2011-18466 is a previous determination issued to the city authorizing it to
withhold, under section 552.101 of the Government Code in conjunction with section 772.318 of the Health
and Safety Code, an originating address of a 9-1-1 caller furnished to the city by a service supplier established
in accordance with chapter 772 of the Health and Safety Code without the necessity of requesting an attorney
general decision. Open Records Letter No. 2017-09757 authorizes the city to withhold public citizens’ dates
~ of birth under section 552.101 of the Government Code in conjunction with common-law privacy without
requesting a ruling from this office.

“We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information subject to chapter 550 of the
Transportation Code. Section 550.065 applies only to a written report of an accident
required under section 550.061, 550.062, or 601.004. Transp. Code § 550.065(a)(1).
Chapter 550 requires the creation of a written report when the accident resulted in injury to
or the death of a person or damage to the property of any person to the apparent extent of
$1,000 or more. Id. §§ 550.061 (operator’s accident report), .062 (officer’s accident report).
An accident report is privileged and for the confidential use of the Texas Department of
. Transportation or a local governmental agency of Texas that has use for the information for
accident prevention purposes.. Id. § 550.065(b). However, a governmental entity shall
release an accident report in accordance with subsections (c) and (c-1). Id. § 550.065(c),
(c-1). Section 550.065(c) provides a governmental entity shall release an accident report to
a person or entity listed under this subsection. Id. § 550.065(c).

In this instance, the requestor is not a person listed under section 550.065(c). Thus, the
submitted accident report is confidential under section 550.065(b), and the city must
withhold it under section 552.101 of the Government Code. However, section 550.065(c-1)
requires the city to create a redacted accident report that may be requested by any person.
Id. § 550.065(c-1). The redacted accident report may not include the information listed in
subsection (f)(2). /d. Therefore, the requestor has a right of access to the redacted accident
report.

You assert the vehicle identification numbers in the redacted accident report are confidential
under section 552.130 of the Government Code. Section 552.130 excepts from disclosure
information relating to a motor vehicle operator’s license, driver’s license, motor vehicle
title, or registration issued by an agency of this state or another state or country. See Gov’t
Code § 552.130(a)(1)-(2). A statutory right of access generally prevails over the Act’s
general exceptions to disclosure. See Open Records Decision Nos. 613 at 4 (1993), 451 at
4 (1986). However, because section 552.130 has its own access provisions, we conclude
section 552.130 is not a general exception under the Act. Thus, we must address the conflict
between the confidentiality provided under section 552.130 of the Government Code and the -
right of access provided under section 550.065(c-1) of the Transportation Code for the
redacted accident report. Where information falls within both a general and a specific
provision of law, the specific provision prevails over the general. See Horizon/CMS
Healthcare Corp. v. Auld, 34 S.W.3d 887, 901 (Tex. 2000) (“more specific statute controls
over the more general™), Cuellar v. State, 521 S.W.2d 211 (Tex. Crim. App. 1975) (under
well-established rule of statutory construction, specific statutory provisions prevail over
general ones); Open Records Decision Nos. 598 (1991), 583 (1990), 451. Section
550.065(c-1) specifically provides access only to accident reports of the type at issue, while
section 552.130 generally excepts motor vehicle record information maintained in any
context. Thus, we conclude the access to accident report provided under section
550.065(c-1) is more specific than the general confidentiality provided under section
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552.130. Accordingly, the city may not withhold the vehicle identification numbers at issue
under section 552.130. Thus, the city must release the redacted accident report to the
requestor pursuant to section 550.065(c-1).

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,
685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of
this test must be satisfied. Id. at 681-82. Types of information considered intimate and
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id. at
683. Additionally, this office has concluded some kinds of medical information are generally
highly intimate or embarrassing. See Open Records Decision No. 455 (1987). This office
has also found personal financial information not relating to a financial transaction between
an individual and a governmental body is generally highly intimate or embarrassing. See
Open Records Decision Nos. 600 (1992) (personal financial information includes choice of
particular insurance carrier), 523 (1989) (common-law privacy protects credit reports,
financial statements, and other personal financial information), 373 (1983) (sources of
income not related to financial transaction between individual and governmental body
protected under common-law privacy). Upon review, we find a portion of the information
satisfies the standard articulated by the Texas Supreme Court in Industrial Foundation.
Accordingly, the city must withhold the information we marked under section 552.101 of the
Government Code in conjunction with common-law privacy. However, we find the city has
not demonstrated any of the remaining information at issue is highly intimate or
embarrassing and not of legitimate public concern. Thus, the city may not withhold any
portion of the remaining information under section 552.101 in conjunction with common-law
privacy.

Section 552.103 of the Government Code provides in relevant part as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show section 552.103(a) is applicable in a particular situation. The
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test for meeting this burden is a showing that (1) litigation was pending or reasonably
anticipated on the date the governmental body received the request for information, and (2)
the information at issue is related to that litigation. See Univ. of Tex. Law Sch. v. Tex. Legal
Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. proceeding); Heard v.
Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a). See ORD 551.

To establish litigation is reasonably anticipated, a governmental body must provide this
office “concrete evidence showing the claim that litigation may ensue is more than mere
conjecture.” See Open Records Decision No. 452 at 4 (1986). Whether litigation is
reasonably anticipated must be determined on a case-by-case basis. Id. In Open Records
Decision No. 638 (1996), this office stated a governmental body has met its burden of
showing litigation is reasonably anticipated when it received a notice of claim letter and the
governmental body represents the notice of claim letter is in compliance with the
requirements of the Texas Tort Claims Act (“TTCA”), Civ. Prac. & Rem. Code, ch. 101, or
an applicable municipal ordinance.

You state, and provide documentation demonstrating, prior to receiving the instant request
for information, the city received a notice of claim letter. You inform us the claim letter
complies with an applicable city ordinance which requires written notice before any claim
for injury or damage may be considered by the city. You state the information you marked
is directly related to the subject matter of the notice of the claim. Based on your
representations and our review, we find you have demonstrated the information at issue is
related to litigation reasonably anticipated at the time the city received the request for
information. Therefore, we find the city may withhold the information at issue, which you
marked, under section 552.103 of the Government Code.

Generally, however, once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information.
that has either been obtained from or provided to all parties to the anticipated litigation is not
excepted from disclosure under section 552.103(a) and must be disclosed. Further, the
applicability of section 552.103(a) ends once the litigation has been concluded. See Attorney
General Opinion MW-575 (1982); see also Open Records Decision No. 350 (1982).

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee of a governmental body who requests
this information be kept confidential under section 552.024 of the Government Code. See
Gov’t Code § 552.117(a)(1). We note section 552.117 also encompasses a personal cellular
telephone number, unless the cellular service is paid for by a governmental body. See Open
Records Decision No. 506 at 5-7 (1988) (statutory predecessor to section 552.117 not
applicable to cellular telephone numbers provided and paid for by governmental body and
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intended for official use). Whether a particular item of information is protected by section
552.117(a)(1) must be determined at the time of the governmental body’s receipt of the
request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may be withheld under section 552.117(a)(1) only on behalf of a current or
former employee who made a request for confidentiality under section 552.024 prior to the
date of the governmental body’s receipt of the request for the information. Information may
not be withheld under section 552.117(a)(1) on behalf of a current or former employee who
did not timely request under section 552.024 the information be kept confidential. Therefore,
to the extent the individual whose information is at issue timely requested confidentiality
under section 552.024 of the Government Code, the city must withhold the information you
marked under section552.117(a)(1) of the Government Code; however, the city may only
withhold the marked cellular telephone number if the cellular telephone service is not paid
for by a governmental body. Conversely, to the extent the individual at issue did not timely
request confidentiality under section 552.024, the city may not withhold the marked
information under section 552.117(a)(1).

As noted above, section 552.130 of the Government Code provides information relating to
a motor vehicle operator’s license, driver’s license, motor vehicle title or registration, or
personal identification document issued by an agency of this state or another state or country
is excepted from public release. See Gov’t Code § 552.130. Accordingly, the city must
withhold the motor vehicle record information you marked in the remaining information
under section 552.130 of the Government Code.

Section 552.136 states “[n]otwithstanding any other provision of this chapter, a credit card,
debit card, charge card, or access device number that is collected, assembled, or maintained
by or for a governmental body is confidential.” Id. § 552.136(b); see also id. § 552.136(a)
(defining “access device”). This office has determined an insurance policy number is an
access device number for the purposes of section 552.136. See Open Records Decision No.
684 (2009). You explain the employee identification numbers you marked are used in
conjunction with one additional digit to access credit union bank accounts. We therefore
conclude the city must withhold the insurance policy numbers and employee identification
numbers you marked under section 552.136 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
- address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c).
Section 552.137 does not apply to an institutional e-mail address, the general e-mail address
of a business, an e-mail address of a person who has a contractual relationship with a
governmental body, an e-mail address of a vendor who seeks to contract with a governmental
body, an e-mail address maintained by a governmental entity for one of its officials or
employees, or an e-mail address provided to a governmental body on a letterhead. See id.
§ 552.137(c). Upon review, we find the city must withhold the personal e-mail address you
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marked under section 552.137 of the Government Code, unless the owner affirmatively
consents to its public disclosure.

Section 552.148 of the Government Code provides the following:
(a) In this section, “minor” means a person younger than 18 years of age.

(b) The following information maintained by a municipality for purposes
related to the participation by a minor in a recreational program or activity is
excepted from the requirements of Section 552.021:

(1) the name, age, home address, home telephone number, or social
security number of the minor;

(2) a photograph of the minor; and -
(3) the name of the minor’s parent or legal guardian.

Gov’t Code-§ 552.148. Yousstate a portion of the information relates to the participation by
minors in a city recreational program or activity. Based on your representations and our
review, we find the city must withhold the information we marked pursuant to section
552.148 of the Government Code. However, upon review, we find the remaining
information at issue pertains to city staff and is not maintained by the city for purposes
related to the participation by a minor in a recreational program or activity. Accordingly, no
portion of the remaining information may be withheld under section 552.148 of the
Government Code.

In summary, city must withhold the submitted accident report under section 552.101 of the
Government Code in conjunction with section 550.065(b) of the Transportation Code;
however, the city must release the redacted accident report to the requestor pursuant to
section 550.065(c-1) of the Transportation Code. The city must withhold the information
we marked under section 552.101 of the Government Code in conjunction with common-law
privacy. The city may withhold the information you marked under section 552.103 of the
Government Code. To the extent the individual whose information is at issue timely
requested confidentiality under section 552.024 of the Government Code, the city must
withhold the information you marked under sectionn 552.117(a)(1) of the Government Code;
however, the city may only withhold the marked cellular telephone number if the cellular
telephone service is not paid for by a governmental body. The city must withhold the motor
vehicle record information you marked in the remaining information under section 552.130
of the Government Code. The city must withhold the information you marked under section
552.136 of the Government Code. The city must withhold the personal e-mail address you
marked under section 552.137 of the Government Code, unless the owner affirmatively
consents to its public disclosure. The city must withhold the information we marked
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pursuant to section 552.148 of the Government Code. The city must release the remaining
information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Open Records Division

RAA/gw
Ref: ID# 681239
Enc. Submitted documents

c: Requestor
(w/o enclosures)



