ATTORNEY GENERAL OF TEXAS

October 25, 2017

Mr. Allen M. Keller

Counsel for Life School

Schulman, Lopez, Hoffer & Adelstein, L.L.P.
517 Soledad Street ‘

San Antonio, Texas 78205-1508

OR2017-24334
Dear Mr. Keller:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 681680.

Life School (the “school), which you represent, received a request for e-mails sent between
the requestor and a named employee during a specified time period. You state some of the
submitted information has been redacted pursuant to the Family Educational Rights and
Privacy Act (“FERPA”), section 1232¢ of'title 20 of the United States Code.! You claim the
submitted information is excepted from disclosure under section 552.103 of the Government
Code. Additionally, you state, and provide documentation showing, you have notified the
Texas Education Agency (the “TEA™) of its right to submit comments to this office as to why
the responsive information should not be released.? See Gov’t Code § 552.304 (interested

! The United States Department of Education Family Policy Compliance Office (the “DOE”) has
informed this office that FERPA does not permit state and local educational authorities to disclose to this office,
without parental consent, unredacted, personally identifiable information contained in education records for the
purpose of our review in the open records ruling process under the Act. The DOE has determined FERPA
determinations must be made by the educational authority in possession of the education records. We have
posted a copy of the letter from the DOE to this office on the Attorney General’s website:
https://www.texasattorneygeneral.gov/files/og/20060725usdoe.pdf.

2As of the date of this letter, we have not received comments from the TEA.
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party may submit comments stating why information should or should not be released). We
have considered the exception you claim and reviewed the submitted information.

Section 552.103 of the Government Code provides, in relevant part, the following:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Id § 552.103(a), (c). A governmental body that claims an exception to disclosure under
section 552.103 has the burden of providing relevant facts and documentation sufficient to
establish the applicability of this exception to the information that it seeks to withhold. To
meet this burden, the governmental body must demonstrate that (1) litigation was pending
_ or reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to the pending or anticipated litigation.
See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin
1997, orig. proceeding); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex.
App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551 at 4
(1990). The governmental body must meet both prongs of this test for information to be
excepted from disclosure under section 552.103(a).

This office has long held “litigation,” for purposes of section 552.103, includes “contested
cases” conducted in a quasi-judicial forum. See Open Records Decision Nos. 474
(1987), 368 (1983), 336 (1982), 301 (1982). In determining whether an administrative
proceeding is conducted in a quasi-judicial forum, some of the factors this office considers
are whether the administrative proceeding provides for discovery, evidence to be heard,
factual questions to be resolved, the making of a record, and whether the proceeding is an
adjudicative forum of first jurisdiction with appellate review of the resulting decision without
a re-adjudication of fact questions. See Open Records Decision No. 588 (1991).

You state the submitted information pertains to a disciplinary/enforcement hearing styled
Texas Education Agency v. Bowen, Docket No. 701-17-5182-EC, that was pending at the
time the school received the request for information. However, we note the school is not a
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party to the litigation and, therefore, does not have a litigation interest in the matter for
purposes of section 552.103. See Gov’t Code § 552.103(a); Open Records Decision No. 575
at2 (1990) (stating that predecessor to section 552.103 only applies when governmental body
is party to litigation). In such a situation, we require an affirmative representation from the
governmental body with the litigation interest that the governmental body wants the
information at issue withheld from disclosure under section 552.103. However, you have
not provided this office with an affirmative representation from a governmental body with
a litigation interest that it seeks to withhold the information at issue pursuant to
section 552.103. Thus, we find you have failed to establish the school was a party to pending
litigation on the date the school received this request for information. Accordingly, none of
the submitted information may be withheld under section 552.103 of the Government Code.
Asyouraise no further exceptions to disclosure, the submitted information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sinceyely, - //
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Jei eland
Assistant Attorney General
Open Records Division
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Ref: ID# 681680
Enc. Submitted documents

c: Requestor
(w/o enclosures)

1 Third Party
(w/o enclosures)



