
KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

October 23, 2017 

Ms. ML Calcote 
Assistant General Counsel 
Texas Department of Public Safety 
P.O. Box 4087 
Austin, Texas 78773-0001 

Dear Ms. Calcote: 

OR2017-24172 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 681085 (DPS PIR#s 17-5556, 17-5779 & 17-6074). 

The Texas Department of Public Safety (the "department") received three requests from 
different requestors for information pertaining to applications for certain types of licenses. 
You state you are releasing some information. Although you take no position as to whether 
the submitted information is excepted under the Act, you state release of the submitted 
information may implicate the proprietary interests of Compassionate Cultivation, LLC 
("Compassionate Cultivation") and Snap Medicinal. 1 Accordingly, you state, and provide 
documentation showing, you notified the third parties of the request for information and of 
their right to submit arguments to this office as to why the submitted information should not 
be released. See Gov't Code§ 552.305(d); see also Open Records Decision No. 542 (1990) 
(statutory predecessor to section 552.305 permits governmental body to rely on interested 
third party to raise and explain applicability of exception in the Act in certain circumstances). 
We have received comments from Compassionate Cultivation. We have reviewed the 
submitted information and considered the submitted arguments. 

1 We note the department did not comply with section 552.301 of the Government Code in requesting 
a ruling from this office. See Gov't Code§ 552.30l(b), (e). Nonetheless, because the interest ofa third party 
can provide a compelling reason to overcome the presumption of openness, we will consider third party interests 
for the submitted information. See id. §§ 552.007, .302, .352. 
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Initially, you state some of the requested information was the subject of a previous request 
for information, as a result of which this office issued Open Records Letter No. 2017-1763 2 
(2017). We note the information that was at issue in Open Records Letter No. 2017-17632 
is currently the subject of pending litigation (the "pending litigation") between Texas 
Compassionate Care, LLC and the Office of the Attorney General. See Texas Compassionate 
Care, LLC v. Ken Paxton, Attorney Gen. of Tex., No. D-1-GN-17-004910 (53rd Dist. Ct., 
Travis County, Tex.). Accordingly, with regard to the information at issue in this lawsuit, 
we will allow the trial court to resolve the issue of whether the information that is the subject 
of the pending litigation must be released to the public.2 

Next, we note an interested third party is allowed ten business days after the date of its 
receipt of the governmental body's notice under section 552.305(d) to submit its reasons, if 
any, as to why information relating to that party should be withheld from public disclosure. 
See Gov't Code § 552.305(d)(2)(B). As of the date of this letter, we have not received 
comments from Snap Medicinal explaining why the submitted information should not be 
released. Therefore, we have no basis to conclude Snap Medicinal has a protected 
proprietary interest in the submitted information. See id. § 552.11 O; Open Records Decision 
Nos. 661 at 5-:-6 (1999) (to prevent disclo·sure of commercial or financial information, party 
must show by specific factual evidence, not conclusory or generalized allegations, that 
release ofrequested information would cause that party substantial competitive harm), 552 
at 5 (1990) (party must establish prima facie case that information is trade secret), 542 at 3. 
Accordingly, the department may not withhold the submitted information on the basis of any 
proprietary interest Snap Medicinal may have in the information. 

We also note Compassionate Cultivation argues against the release of information that was 
not submitted by the department. This ruling does not address information that was not 
submitted by the department and is limited to the information the department has submitted 
for our review. See Gov't Code§ 552.301 ( e )(1 )(D) (governmental body requesting decision 
from attorney general must submit copy of specific information requested). 

Section 552.104(a) of the Government Code excepts from disclosure "information that, if 
released, would give advantage to a competitor or bidder." Id. § 552.104( a). In considering 
whether a private third party may assert this exception, the supreme court reasoned because 
section 552.305(a) of the Government Code includes section 552.104 as an example of an 
exception that involves a third party's property interest, a private third party may invoke this 
exception. Boeing Co. v. Paxton, 466 S.W.3d 831 (Tex. 2015). The "test under 
section 552.104 is whether knowing another bidder's [or competitor's information] would 
be an advantage, not whether it would be a decisive advantage." Id. at 841. Compassionate 
Cultivation states it has competitors. In addition, Compassionate Cultivation states portions 

2 As we are able to make this determination, we need not address the submitted arguments against 
disclosure of this information .. 
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of its information "would be of immeasurable use and advantage to a competitor" and its 
release "would cause competitive harm[.]" After review of the information at issue and 
consideration of the arguments, we find Compassionate Cultivation has established the 
release of the information at issue would give advantage to a competitor or bidder. Thus, we 
conclude the department may withhold the information we marked under section 552.104( a) 
of the Government Code. 3 

Section 552.101 of the Government Code excepts "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." Gov't Code § 552.101. 
Section 552.101 encompasses the doctrine of common-law privacy, which protects 
information that is (1) highly intimate or embarrassing, the publication of which would be 
highly objectionable to a reasonable person, and (2) not oflegitimate concern to the public. 
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the 
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. This office has 
found personal financial information not relating to a financial . transaction between an 
individual and a governmental body is generally highly intimate or embarrassing. See Open 
Records Decision Nos. 523 (1989) (common-law privacy protects credit reports, financial 
statements, and other personal financial information), 373 (1983) (sources of income not 
related to financial transaction between individual and governmental body protected under 
common-law privacy). 

Compassionate Cultivation raises section 552.101 in conjunction with common-law privacy 
for portions of its remaining information. Upon review, we find the information we marked 
satisfies the standard articulated by the Texas Supreme Court in Industrial Foundation. 
Therefore, the department must withhold the information we marked under section 552.101 
of the Government Code in conjunction with common-law privacy.4 However, we find 
Compassionate Cultivation has failed to demonstrate the remaining information is highly 
intimate or embarrassing and of no legitimate public interest. Thus, the department may not 
withhold the remaining information under section 552.101 in conjunction with common-law 
privacy. 

Section 552.101 of the Government Code also encompasses information protected by other 
statutes. As part of the Texas Homeland Security Act, sections 418.176 through 418.182 
were added to chapter 418 of the Government Code. These provisions make confidential 
certain information related to terrorism. Compassionate Cultivation asserts some of its 

3 As our ruling is dispositive, we need not address the remaining arguments against disclosure of the 
information at issue. 

4As our ruling is dispositive, we need not address the remaining argument against disclosure of the 
information at issue. 
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remaining information is made confidential by section 418 .177 of the Government Code, 
which provides, 

Information is confidential if the information: 

(1) is collected, assembled, or maintained by or for a governmental 
entity for the purpose of preventing, detecting, or investigating an act 
of terrorism or related criminal activity; and · 

(2) relates to an assessment by or for a governmental entity, or an 
assessment that is maintained by a governmental entity, of the risk or 
vulnerability of persons or property, including critical infrastructure, 
to an act of terrorism or related criminal activity. 

Gov't Code § 418.177. The fact that information may relate to security concerns does not 
make the information per se confidential underthe Texas Homeland Security Act. See Open 
Records Decision No. 649 at 3 (1996) (language of confidentiality provision controls scope 
of its protection). Furthermore, the mere recitation of a statute's key terms is not sufficient 
to demonstrate the applicability of a claimed provision. As with any exception to disclosure, 
an entity asserting one of the confidentiality provisions of the Texas Homeland Security Act 
must adequately explain how the responsive records fall within the scope of the claimed 
provision. See Gov't Code § 552.301(e)(l)(A) (governmental body must explain how 
claimed exception to disclosure applies). 

Compassionate Cultivation raises section 418.177 for portions of its remaining information. 
Upon review of Compassionate Cultivation's arguments and the information at issue, we find 
Compassionate Cultivation has failed to demonstrate the remaining information at issue is 
confidential under section 418.177. Consequently, the department may not withhold the 
remaining information under section 552.101 on that basis. 

In summary, the department rriay withhold the information we marked under 
section 5 52.104( a) of the Government Code. The department must withhold the information 
we marked under section 552.101 of the Government Code in conjunction with common-law 
privacy. The department must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the reqm~stor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
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orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. · 

Sincerely, 

_/. /] 

Meagan J. Conway ~/ 
Assistant Attorney General 
Open Records Division 

MC/sh 

Ref: ID# 681085 

Enc. Submitted documents 

c: 3 Requestors 
(w/o enclosures) 

1 Third Party 
(w/o enclosures) 

, .. ·" 
/ 


