
KEN PAXTON 
ATTORNEY GENERAL OJ' TEXAS 

October 20, 2017 

Mr. Frank J. Garza 
Counsel for the City of Kyle 
Davidson, Troilo, Ream & Garza, P.C. 
601 Northwest Loop 410, Suite 100 
San Antonio, Texas 78216-5511 

Dear Mr. Garza: 

OR2017-24057 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 681051 (Internal Ref. Nos. 1881, 1883, 1885, 1887, 1888, 1889, 1900, 1902, 
& 1903). 

The City of Kyle (the "city"), which you represent, received nine requests from the same 
requestor for certain information, including correspondence and evaluations, pertaining to 
multiple police officers employed by the city's police department, as well as all information 
pertaining to a named individual. You inform us the city does not have some of the 
requested information. 1 You state the city has released or will release some information. 
You claim the submitted information is excepted from disclosure under sections 552.101, 
552.107, and 552.108 of the Government Code, and privileged under rule 408 of the Texas 
Rules of Evidence. We have considered the submitted arguments and reviewed the 
submitted information. 

Initially, you state the city sought clarification from the requestor with respect to one of the , 
present requests. See Gov't Code § 552.222 (providing if request for information is unclear, 
governmental body may ask requestor to clarify request); see also City of Dallas v. 

1The Act does not require a governmental body to release information that did not exist when a request 
for information was received or to prepare new information in response to a request. See Econ. Opportunities 
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.-San Antonio 1978, writ dism'd); 
Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983). 
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Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a governmental entity, acting 
in good faith, requests clarification or narrowing of an unclear or overbroad request for 
information, the ten-day period to request an attorney general ruling is measured from the 
date the request is clarified or narrowed). You state the city has not received a response from 
the requestor for this portion of the request at issue. Thus, for the portion of the request for 
which you have sought but have not received clarification, we find the city is not required 
to release information in response to this portion of the request at issue. However, if the 
requestor clarifies this portion of the request for information, the city must seek a ruling from 
this office before withholding any responsive information from the requestor. See Gov't 
Code § 552.222; City of Dallas, 304 S.W.3d at 387. We note a governmental body has a 
duty to make a good-faith effort to relate a request for information to information the 
governmental body holds. Open Records Decision No. 561 (1990). 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. Section 552.101 encompasses the doctrine ofcommon-lawprivacy, which 
protects information that is (1) highly intimate or embarrassing, the publication of which 
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to 
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
satisfied. Id. at 681-82. Types of information considered intimate or embarrassing by the 
Texas Supreme Court are delineated in Industrial Foundation. Id at 683. 

A compilation of an individual's criminal history is highly embarrassing information, the 
publication of which would be highly objectionable to a reasonable person. Cf United States 
Dep 't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) 
(when considering prong regarding individual's privacy interest, court recognized distinction 
between public records found in courthouse files and local police stations and compiled 
summary of information and noted that individual has significant privacy interest in 
compilation of one's criminal history). Moreover, we find a compilation of a private 
citizen's criminal history is generally not of legitimate concern to the public. The fourth 
request requires the city to compile unspecified law enforcement records concerning the 
individual named in the fourth request, thus implicating the named individual's right to 
privacy. Therefore, to the extent the city maintains law enforcement records depicting the 
individual named in the fourth request as a suspect, arrestee, or criminal defendant, the city 
must withhold any such information under section 552.101 of the Government Code in 
conjunction with common-law privacy. 

Next, we note some of the requested information may have been the subject of a previous 
request for information, as a result of which this office issued Open Records Letter 
No. 2016-28346 (2016). We have no indication the law, facts, or circumstances on which 
the prior ruling was based have changed. Thus, to the extent the requested information is 
identical to the information previously requested and ruled upon, the city must continue to 
rely on Open Records Letter No. 2016-28346 as a previous determination and withhold or 
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release the identical information at issue in accordance with that ruling. See Open Records 
Decision No. 673 (2001) (so long as law, facts, and circumstances on which prior ruling was 
based have not changed, first type of previous determination exists where requested 
information is precisely same information as was addressed in a prior attorney general ruling, 
ruling is addressed to same governmental body, and ruling concludes that information is or 
is not excepted from disclosure). However, to the extent the requested information is not 
subject to the previous ruling, we will consider the submitted arguments against disclosure 
of the information at issue. 

We note the city has redacted portions of the submitted information. Pursuant to 
section 552.301 of the Government Code, a governmental body that seeks to withhold 
requested information must submit to this office a copy of the information, labeled to 
indicate which exceptions apply to which parts of the copy, unless the governmental body 
has received a previOus determination for the information at issue. See Gov't Code 
§ 552.301(a), (e)(l)(D). We understand you have redacted information subject to 
section 552.117(a)(2) of the Government Code pursuant to Open Records Decision No. 670 
(2001), as well as some information pursuant to Open Records Decision No. 684 (2009).2 

However, you have also redacted dates of birth of public citizens within the submitted 
information. You do not assert, nor does our review of the records indicate, you have been 
authorized to withhold this information without seeking a ruling from this office. See id 
§ 552.301(a); see also ORD 673. Therefore, information must be submittedinamannerthat 
enables this office to determine whether the information comes within the scope of an 
exception to disclosure. In this instance, we can discern the nature of the redacted 
information; thus, being deprived of this information does not inhibit our ability to make a 
ruling. In the future, however, the city should refrain from redacting any information it is not 
authorized to withhold in seeking an open records ruling. Failure to do so may result in the 
presumption the redacted information is public. See Gov't Code § 552.302. 

Section 552.101 of the Government Code also encompasses information protected by other 
statutes, such as section 143.089 of the Local Government Code. You state the city is a civil 
service city under chapter 143 of the Local Government Code. Section 143.089 
contemplates two different types of personnel files relating to a police officer: a police 
officer's civil service file that the civil service director is required to maintain, and an 
internal file that the police department may maintain for its own use. Local Gov't Code 
§ 143.089(a), (g). The officer's civil service file must contain certain specified items, 
including commendations, periodic evaluations by the police officer's supervisor, and 

20pen Records Decision No. 670 (2001) authorizes all governmental bodies to withhold the current 
and former home addresses and telephone numbers, personal cellular telephone numbers, social security 
numbers, and family member information of peace officers under section 552.117(a)(2) of the Government 
Code without the necessity ofrequesting an attorney general decision. Open Records Decision No. 684 is a 
previous determination to all governmental bodies authorizing them to withhold specific categories of 
information, including an e-mail address of a member of the public under section 552.137 of the Government 
Code, without the necessity of requesting an attorney general decision. 
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documents relating to any misconduct in which the department took disciplinary action 
against the officer under chapter 143 of the Local Government Code. Id. § 143.089(a). 

In cases in which a police department investigates a police officer's misconduct and takes 
disciplinary action against an officer, it is required by section 143.089(a)(2) to place all 
investigatory records relating to the investigation and disciplinary action, including 
background documents such as complaints, witness statements, and documents oflike nature 
from individuals who were not in a supervisory capacity, in the police officer's civil service 
file maintained under section 143.089(a).3 Abbott v. City of Corpus Christi, 109 
S.W.3d 113, 122 (Tex. App.-Austin 2003, no pet.). All investigatory materials in a case 
resulting in disciplinary action are "from the employing department" when they are held by 
or in possession of the police department because of its investigation into a police officer's 
misconduct, and the police department must forward them to the civil service commission 
for placement in the civil service personnel file. Id. Such records may not be withheld under 
section 552.101 in conjunction with section 143.089. See Local Gov't Code§ 143.089(±); 
Open Records Decis~on No. 562 at 6 (1990). 

However, a document relating to an officer's alleged misconduct may not be placed in his 
civil service personnel file if there is insufficient evidence to sustain the charge of 
misconduct. Local Gov't Code § 143.089(b). In addition, a document relating to 
disciplinary action against a police officer that has been placed in the officer's personnel file 
as provided by section 143.089(a)(2) must be removed from the officer's file if the civil 
service commission finds the disciplinary action was taken without just cause or the charge 
of misconduct was not supported by sufficient evidence. See id. § 143 .089( c ). Information 
that reasonably relates to an officer's employment relationship with the police department 
and that is maintained in a police department's internal file pursuant to section 143.089(g) 
is confidential and must not be released. See City of San Antonio v. San Antonio 
Express-News, 47 S.W.3d 556 (Tex. App.-San Antonio 2000, pet. denied); City of San 
Antonio v. Texas Attorney General, 851 S.W.2d 946, 949 (Tex. App.-Austin 1993, writ 
denied). 

You state the information at issue is contained within the internal files of the city's police 
department and is maintained pursuant to section 14 3. 089(g) of the Local Government Code. 
You also state the internal affairs investigations at issue involve allegations of misconduct 
against the officers that were determined to be either unfounded or did not result in discipline 
under chapter 143. Based on your representations and our review, we find the information 
you have marked is generally confidential under section 143.089(g). However, we note 
Exhibit A 7-A consists oflaw enforcement records related to the underlying incidents, which 
are maintained independently from the internal personnel files of the city's police 

3Chapter 143 prescribes the following types of disciplinary actions: removal, suspension, demotion, 
and uncompensated duty. Local Gov't Code§§ 143.051-.055; see, e.g., Attorney General Opinion JC-0257 
(2000) (written reprimand is not disciplinary action for purposes of Local Government Code chapter 143). 
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department. We note both the internal personnel files and the submitted law enforcement 
records are responsive to the requests. The city may not engraft the confidentiality afforded 
to records under section 143.089(g) to records that exist independently of the internal files. 
Thus, with the exception of the law enforcement records related to the underlying incidents 
within Exhibits A7-A, the city must withhold the information you have marked under 
section 552.101 of the Government Code in conjunction with section 143.089(g) of the Local 
Government Code.4 

Section 552.101 of the Government Code also encompasses section 58.008 of the Family 
Code, which provides, in part: 

(b) Except as provided by Subsection ( d), law enforcement records 
concerning a child and information concerning a child that are stored by 
electronic means or otherwise and from which a record could be generated 
may not be disclosed to the public and shall be: 

(1) if maintained on paper or microfilm, kept separate from adult 
records; 

(2) if maintained electronically in the same computer system as adult 
records, accessible only under controls that are separate and distinct 
from the controls to access electronic data concerning adults; and 

(3) maintained on a local basis only and not sent to a central state 
or federal depository, except as provided by Subsection ( c) or 
Subchapter B, D, or E. 

Act of May 28, 2017, 85th Leg., R.S., ch. 746, § 13, 2017 Tex. Sess. Law Serv. 3173, 
3176-77 (to be codified at Fam. Code§ 58.008(b)); see also Fam. Code§ 51.03(a) (defining 
"delinquent conduct" for purposes of title 3 of Family Code); Act of May 19, 2017, 85th 
Leg., R.S., ch. 324, § 7.002, 2017 Tex. Sess. Law Serv. 848 (to be codified as amendment 
to Fam. Code§ 51.03(b)); Act of May 30, 2017, 85th Leg., R.S., ch. 685, § 25, 2017 Tex. 
Sess. Law Serv. 3044, 3057 (to be codified as amendments to Fam. Code § 51.03(b)) 
(defining "conduct indicating a need for supervision") .. Section 58.008(b) is applicable to 
records of juvenile conduct that occurred before, on, or after September 1, 2017. See Act of 
May 28, 2017, 85th Leg., R.S., ch. 746, § 22, 2017 Tex. Sess. Law Serv. 3173, 3187. The 
juvenile must have been at least 10 years old and less than 17 years of age when the conduct 
occurred. See Fam. Code § 51.02(2) (defining "child" for purposes of title 3 of Family 
Code). The information we have marked involves allegations of delinquent conduct or 
conduct indicating a need for supervision. However, we are unable to determine the age of 

4As our ruling is dispositive, we need not address your remaining argument against disclosure of this 
information. 
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the alleged offender. Therefore, we must rule conditionally. It does not appear that any of 
the exceptions in section 58.008 apply; accordingly, to the extent the information we have 
marked involves a juvenile offender between 10 and 17 years of age at the time of the 
conduct at issue, the city must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with section 5 8. 008(b) of the Family 
Code. Conversely, to the extent the information we have marked does not involve a juvenile 
off ender between 10 and 1 7 years of age at the time of the conduct at issue, the city may not 
withhold this information under section 552.101 of in conjunction with section 58.008(b). 

Section 552.107(1) of the Government Code protects information coming within the 
attorney-client privilege. When asserting the attorney-client privilege, a governmental body 
has the burden of providing the necessary facts to demonstrate the elements of the privilege 
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002). 
First, a governmental body must demonstrate that the information constitutes or documents 
a communication. Id at 7. Second, the communication must have been made "to facilitate 
the rendition of professional legal services" to the client governmental body. TEX. R. 
EVID. 503(b )(1 ). The privilege does not apply when an attorney or representative is involved 
in some capacity other than that of providing or facilitating professional legal services to the 
client governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 
(Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if 
attorney acting in a capacity other than that of attorney). Governmental attorneys often act 
in capacities other than that of professional legal counsel, such as administrators, 
investigators, or managers. Thus, the mere fact that a communication involves an attorney 
for the government does not demonstrate this element. Third, the privilege applies only to 
communications between or among clients, client representatives, lawyers, and lawyer 
representatives. TEX. R. EVID. 503(b )(1 ), (A), (B), (C), (D), (E). Thus, a governmental body 
must inform this office of the identities and capacities of the individuals to whom each 
communication at issue has been made. Lastly, the attorney-client privilege applies only to 
a confidential communication, id., meaning it was "not intended to be disclosed to third 
persons other than those: (A) to whom disclosure is made to further the rendition of 
professional legal services to the client; or (B) reasonably necessary to transmit the 
communication." Id 503(a)(5). Whether a communication meets this definition depends 
on the intent of the parties involved at the time the information was communicated. Osborne 
v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, orig. proceeding). Moreover, 
because the client may elect to waive the privilege at any time, a governmental body must 
explain that the confidentiality of a communication has been maintained. Section 5 52.107 ( 1) 
generally excepts an entire communication that is demonstrated to be protected by the 
attorney-client privilege unless otherwise waived by the governmental body. See Huie v. 
DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, 
including facts contained therein). 

You assert Exhibit A6-A is excepted from disclosure pursuant to section 552.107(1). 
Howeyer, you have failed to identify the parties to the communications in the submitted 
information. See ORD 67 6 at 8 (governmental body must inform this office of identities and 
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capacities of individuals to whom each communication at issue has been made; this office 
cannot necessarily assume that communication was made among only categories of 
individuals identified in rule 503). See generally Gov't Code § 552.301(e)(l)(A). 
Nevertheless, upon review, we are able to discern from the face of the doc'uments that certain 
individuals are privileged parties. Accordingly, we conclude the city may generally withhold 
the information we marked under section 552.107(1) of the Government Code. However, 
the remaining information in Exhibit A6-A consists of communications with non-privileged 
individuals or parties we are not able to discern are privileged. Consequently, the city may 
not withhold this information under section 552.107(1). We note one of the privileged 
e-mail communications includes an attachment sent to a non-privileged party. Furthermore, . 
ifthe attachment sent to non-privileged party is removed from the e-mail string and stands 
alone, it is responsive to the sixth request for information. Therefore, ifthe non-privileged 
attachment, which we have marked, is maintained by the city separate and apart from the 
otherwise privileged e-mail to which it is attached, then the city may not withhold the 
non-privileged attachment under section 552.107(1). 

You also claim some of the remaining information is privileged under Texas Rule of 
Evidence 408. Rule 408 governs the admissibility of information developed through 
compromise negotiations. See TEX. R. Evm. 408. However, rule 408 does not expressly 
make information confidential. See Open Records Decision Nos. 658 at 4 (1998) (stating 
that statutory confidentiality provision must be express and confidentiality requirement will 
not be implied from statutory structure), 4 78 at 2 (1987) (stating that, as general rule, 
statutory confidentiality requires express language making information confidential), 465 
at 4-5 (1987). Accordingly, the city may not withhold the remaining information at issue 
under Texas Rule of Evidence 408. 

As previously noted, section 552.101 of the Government Code encompasses the doctrine of 
common-law privacy, which is subject to the two-part test discussed above. Indus. Found, 
540 S. W.2d at 685. The Third Court of Appeals has concluded public citizens' dates of birth 
are protected by common-law privacy pursuant to section 552.101. See Paxton v. City of 
Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.-Austin May 22, 2015, 
pet. denied) (mem. op.). Thus, the city must withhold all public citizens' dates of birth 
within the remaining information under section 552.101 of the Government Code in 
conjunction with common-law privacy. 

In summary, to the extent the city maintains law enforcement records depicting the individual 
named in the fourth request as a suspect, arrestee, or criminal defendant, the city must 
withhold any such information under section 552.101 in conjunction with common-law 
privacy. To the extent the requested information is identical to the information previously 
requested and ruled upon, the city must continue to rely on Open Records Letter 
No. 2016-28346 as a previous determination and withhold or release the identical 
information at issue in accordance with that ruling. With the exception of Exhibit A 7-A, the 
city must withhold the information you have marked under section 552.101 of the 
Government Code in conjunction with section 143.089(g) of the Local Government Code. 
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To the extent the information we have marked involves a juvenile offender between 10 
and 17 years of age at the time of the conduct at issue, the city must withhold the information 
we have marked under section 552.101 of the Government Code in conjunction with 
section 58.008(b) of the Family Code. The city may generally withhold the information we 
marked under section 552.107 (1) of the Government Code. However, if the non-privileged 
attachment, which we have marked, is maintained by the city separate and apart from the 
otherwise privileged e-mail to which it is attached, then the city may not withhold the 
non-privileged attachment under section 552.107(1) and must release the non-privileged 
attachment. The city must withhold all public citizens' dates of birth within the remaining 
information under section 552.101 of the Government Code in conjunction with common­
law privacy. The city must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Cole Hutchison 
Assistant Attorney General 
Open Records Division 

CH/sb 

Ref: ID# 681051 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


