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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

October 20, 2017

Mr. James Kopp

Assistant City Attorney

City of San Antonio

P.O. Box 839966

San Antonio, Texas 78283-3966

OR2017-24047

Dear Mr. Kopp:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 680789 (COSA File No. W178636).

The City of San Antonio (the “city”) received a request for information pertaining to a
specified case. The city claims the submitted information is excepted from disclosure under
sections 552.101, 552.130, 552.136, and 552.147 of the Government Code. We have
considered the exceptions the city claims and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy. Indus.
Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). Under the
common-law right of privacy, an individual has a right to be free from the publicizing of
private affairs in which the public has no legitimate concern. Id. at 682. Additionally, this
office concluded information that either identifies or tends to identify a victim of sexual
assault or other sex-related offense is confidential under common-law privacy. Open
Records Decision No. 393 at 2 (1983); see Open Records Decision No. 339 (1982); see also
Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 1992, writ denied) (identity of
witnesses to and victims of sexual harassment was highly intimate or embarrassing
information and public did not have a legitimate interest in such information). Additionally,
this office has concluded some kinds of medical information are generally highly intimate
or embarrassing. See Open Records Decision No. 455 (1987). This office has found

Post Office Box 12548, Austin, Texas 78711-2548 + (512) 463-2100 * www.texasattorneygeneral.gov



Mr. James Kopp - Page 2

personal financial information not relating to the financial transaction between an individual
and a governmental body is excepted from disclosure under common-law privacy. See Open
Records Decision No. 600 (1992) (public employee’s withholding allowance certificate,
designation of beneficiary of employee’s retirement benefits, direct deposit authorization,
and employee’s decisions regarding voluntary benefit programs, among others, protected
under common-law privacy.) Additionally, a compilation of an individual’s criminal history
is highly embarrassing information, the publication of which would be highly objectionable
to a reasonable person. Cf. U.S. Dep’t of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (finding significant privacy interest in compilation of
individual’s criminal history by recognizing distinction between public records found in
courthouse files and local police stations and compiled summary of criminal history
information). Furthermore, we find a compilation of a private citizen’s criminal history is
generally not of legitimate concern to the public. The court of appeals has concluded public
citizens’ dates of birth are protected by common-law privacy pursuant to section 552.101.
See Paxton v. City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex.
App.—Austin May 22, 2015, pet. denied) (mem. op.). However, because privacy is a
personal right that lapses at death, the common-law right to privacy does not encompass
information that relates to only a deceased individual. Accordingly, information pertaining
to a deceased individual may not be withheld on common-law privacy grounds. See Moore
v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489,491 (Tex. App.—Texarkana 1979,
writ ref’d n.r.e.); see also Attorney General Opinions JM-229 (1984) (“the right of privacy
- lapses upon death™), H-917 (1976) (“We are . . . of the opinion that the Texas courts would
follow the almost uniform rule of other jurisdictions that the right of privacy lapses upon
death.”); Open Records Decision No. 272 at 1 (1981) (privacy rights lapse upon death).

The city seeks to withhold certain information pertaining to a sexual assault victim under
common-law privacy. In this case, we note the victim's identity and the details of the sexual
assault against her are contained in court documents that are a matter of public record and
which are in the public domain. Thus, because the information the city seeks to withhold is
a matter of public record, we conclude the city may not withhold the identity of the victim
at issue under section 552.101 of the Government Code in conjunction with common-law
privacy. See Austin Chronicle Corp. v. City of Austin, No. 03-08-00596-CV, 2009
WL 483232 (Tex. App.-Austin Feb. 24, 2009, no pet.) (mem. op., not designated for
publication); see also Cox Broadcasting Corp. v. Cohn, 420 U.S. 496 (1975) (action for
invasion of privacy cannot be maintained where information is in public domain);
Star-Telegram, Inc.v. Walker, 834 S.W.2d 54.57 (Tex. 1992) (“Trial proceedings are public
information .... the law cannot recall information once it is in public domain.”).
Nevertheless, we find the information we have marked and indicated satisfies the standard
articulated in Industrial Foundation. Therefore, the city must withhold all living public
citizens’ dates of birth, and the information we have marked and indicated, under
section 552.101 of the Government Code in conjunction with common-law privacy.
However, none of the remaining information is highly intimate or embarrassing and of no
legitimate public interest and thus, none of it may be withheld under section 552.101 on that
basis.
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Section 552.101 of the Government Code also encompasses section 58.008 of the Family
Code, which provides, in part:

(b) Except as provided by Subsection (d), law enforcement records
concerning a child and information concerning a child that are stored by
electronic means or otherwise and from which a record could be generated
may not be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
records;

(2) if maintained electronically in the same computer system as adult
records, accessible only under controls that are separate and distinct
from the controls to access electronic data concerning adults; and

(3) maintained on a local basis only and not sent to a central state
or federal depository, except as provided by Subsection (c) or
Subchapter B, D, or E.

Act of May 28, 2017, 85th Leg., R.S., S.B. 1304, § 13 (to be codified at Fam. Code
§ 58.008(b)); see also Fam. Code § 51.03(a) (defining “delinquent conduct” for purposes of
title 3 of Family Code). Section 58.008(Db) is applicable to records of juvenile conduct that
occurred before, on, or after September 1, 2017. See Act of May 28,2017, 85th Leg.,R.S.,
S.B. 1304, § 22. The juvenile must have been at least 10 years old and less than 17 years of
age when the conduct occurred. See Fam. Code § 51.02(2) (defining “child” for purposes
ofttitle 3 of Family Code). Upon review, we find the remaining information does not involve
a juvenile identified as a suspect, offender, or defendant. Therefore, we find the city has
failed to demonstrate the applicability of section 58.008 to the remaining information, and
thus, none of it may withheld under section 552.101 on this basis."

Section 552.101 of the Government Code also encompasses section 411.083 of the
Government Code which pertains to criminal history record information (“CHRI”). CHRI
generated by the National Crime Information Center or by the Texas Crime Information
Center is confidential under federal and state law. Title 28, part 20 of the Code of Federal
Regulations governs the release of CHRI that states obtain from the federal government or
other states. Open Records Decision No. 565 at 7 (1990). The federal regulations allow each
state to follow its individual law with respect to CHRI it generates. Id. Section 411.083 of
the Government Code deems confidential CHRI the Department of Public Safety (“DPS”)
maintains, except DPS may disseminate this information as provided in chapter 411,
subchapter F and subchapter E-1 of the Government Code. See Gov’t Code § 411.083.

'Although the city raises former section 58.007(c) of the Family Code, we note former
section 58.007(c) has been repealed and is no longer in effect. See Act of May 28, 2017, 85th Leg., R.S.,
S.B. 1304, § 21.
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Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter 411. See generally id. §§411.090-.127. Similarly, any CHRI obtained from DPS
or any other criminal justice agency must be withheld under section 552.101 of the
Government Code in conjunction with Government Code chapter 411, subchapter F. See id.
§411.082(2)(B) (term CHRI does not include driving record information). We note Federal
Bureau of Investigation (“FBI”) numbers constitute CHRI generated by the FBI. We also
note, however, active warrant information or other information relating to an individual’s
current involvement in the criminal justice system does not constitute criminal history
information for purposes of section 552.101. See id. § 411.081(b). We further note records
relating to routine traffic violations are not considered criminal history information. Cf. id.
§ 411.082(2)(B) (criminal history record information does not include driving record
information). Upon review, we find the city must withhold the CHRI we have marked
and indicated under section 552.101 of the Government Code in conjunction with
section 411.083 of the Government Code and federal law. However, we find none of the
remaining information consists of confidential CHRI under chapter 411, and thus, the city
may not withhold any of it under section 552.101 of the Government Code on that basis.

Section 552.130 of the Government Code excepts from disclosure information relating to a
motor vehicle operator’s or driver’s license or permit, a motor vehicle title or registration,
or a personal identification document issued by an agency of this state or another state or
country. See id. § 552.130(a). Section 552.130 protects personal privacy. As noted above,
the right of privacy lapses at death. See Moore, 589 S.W.2d at 491; see also Attorney
General Opinions JM-229, H-917; ORD 272. Therefore, motor vehicle record information
that pertains solely to a deceased individual may not be withheld under section 552.130.
Accordingly, the city must withhold the motor vehicle record information we have marked
and indicated under section 552.130 of the Government Code. However, the remaining
information does not consist of motor vehicle record information or information pertaining
to a personal identification document issued by a Texas agency or another state or country
oralocal agency authorized to issue an identification document. Therefore, the city may not
withhold any of the remaining information under section 552.130 of the Government Code.

Section 552.136 of the Government Code provides, “[njotwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b); see id. § 552.136(a) (defining “access device”). We note the purpose of
section 552.136 is to protect the privacy interests of individuals. As noted above, because
the right of privacy lapses at death, account information that pertains solely to a deceased
individual may not be withheld under section 552.136. See Moore, 589 S.W.2d at 491; see
also Attorney General Opinions JM-229, H-917; ORD 272 at 1. The city has marked an
account number generally subject to section 552.136. However, the account number at issue
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may belong to a deceased individual. Thus, to the extent the information the city has marked
pertains to an account in which any living individual has an interest, the city must withhold
such information under section 552.136 of the Government Code. However, if the
information the city has marked pertains solely to a deceased individual, the city may not
withhold it under section 552.136 of the Government Code.

Section 552.147 of the Government Code provides “[t]he social security number of a living
person is excepted from” required public disclosure under the Public Information Act (the
“Act”). Gov’t Code § 552.147. Therefore, the city may withhold the social security number
it has marked under section 552.147 of the Government Code.

In summary, the city must withhold all living public citizens’ dates of birth, and the
information we have marked and indicated, under section 552.101 of the Government Code
in conjunction with common-law privacy. The city must withhold the CHRI we have
marked and indicated under section 552.101 of the Government Code in conjunction with
section 411.083 of the Government Code and federal law. The city must withhold the motor
vehicle record information we have marked and indicated under section 552.130 of the
Government Code. To the extent the information the city has marked pertains to an account
in which any living individual has an interest, the city must withhold such information under
section 552.136 of the Government Code. The city may withhold the social security number
it has marked under section 552.147 of the Government Code. The city must release the
remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.
Sincerely,

¢

Rahat Huq
Assistant Attorney General
Open Records Division

RSH/tdw
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Ref: ID# 680789
Enc. Submitted documents

c: Requestor
(w/o enclosures)



