KEN PAXTON

ATTORNEY GENERAL OF TEXAS

October 17, 2017

Ms. Denika R. Caruthers
Administrative Legal Advisor
Dallas County Juvenile Department
2600 Lone Star Drive, Box 5
Dallas, Texas 75212

QR20 17-23762
Dear Ms. Caruthers:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 680163.

The Dallas County Juvenile Probation Department (the “department”) received a request for
information related to investigations of employees for alleged policy violations.! You claim
the submitted information is excepted from disclosure under sections 552.101 and 552.102
of the Government Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of information.?

Initially, we note some of the submitted information may have been the subject of a previous
request for information, in response to which this office issued Open Records Letter
No. 2017-21423 (2017). In Open Records Letter No. 2017-21423, we concluded the
department must withhold the information at issue pursuant to section 552.101 of the
Government Code in conjunction with section 261.201 of the Family Code. There is no

'We note the department sought and received clarification of the information requested. See Gov’t
Code § 552.222 (providing ifrequest for information is unclear, governmental body may ask requestor to clarify
request); see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding when governmental
entity, acting in good faith, requests clarification of unclear or overbroad request for public information, ten-
business-day period to request attorney general opinion is measured from date request is clarified or narrowed).

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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indication the law, facts, and circumstances on which the prior ruling was based have
changed. Accordingly, for the requested information that is identical to the information
previously requested and ruled upon by this office, we conclude the department must
continue to rely on Open Records Letter No. 2017-21423 as a previous determination and
withhold the identical information in accordance with that ruling. See Open Records
Decision No. 673 (2001) (so long as law, facts, and circumstances on which prior ruling was
based have not changed, first type of previous determination exists where requested
information is precisely same information as was addressed in prior attorney general ruling,
ruling is addressed to same governmental body, and ruling concludes information is or is not
excepted from disclosure). To the extent the submitted information was not subject to the
prior ruling, we will address your arguments for the remaining information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information made confidential by other statutes,
such as section 261.201(a) of the Family Code, which provides, in relevant part:

(a) [T]he following information is confidential, is not subject to public
release under [the Act], and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). You state some of the submitted information is confidential under
section 261.201(a) of the Family Code. See id. §§ 101.003(a) (defining “child” for purposes
of this section as person under 18 years of age who is not and has not been married or who
has not had the disabilities of minority removed for general purposes), 261.001(1) (defining
“abuse” for purposes of chapter 261 of the Family Code). We note the department is not an
agency authorized to conduct an investigation under chapter 261 of the Family Code. See
id. § 261.103 (listing agencies that may conduct child abuse investigations). However,
pursuant to section 261.405(b) of the Family Code, the department is required to report
alleged abuse or neglect in a juvenile justice program to the Texas Juvenile Justice
Department (the “TJJD”) and a local law enforcement agency for investigations.’ See id.

Effective December 1, 2011, the Texas Juvenile Probation Commission became known as the Texas
Juvenile Justice Department. See Hum. Res. Code § 201.001(b).
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§ 261.405(b); Act of May 30, 2017, 85th Leg., R.S., ch. 319, § 11, 2017 Tex. Sess. Law.
Serv. 716, 721 (Vernon) (to be codified at Fam. Code § 261.405 (¢)) (the TJJD shall make
a prompt, thorough investigation if the TJJD receives report of alleged abuse, neglect, or
exploitation in any juvenile justice program or facility). You state portions of the remaining
information consists of an “internal investigation of child abuse and neglect at a secure post-
adjudication correctional facility . . . which becomes part of TJJD’s Chapter 261
investigation.” Based upon your representations and our review, we conclude the
information we have marked consists of reports, records, or working papers used or
developed in investigations made under chapter 261 of the Family Code. Therefore, the
information we have marked is confidential pursuant to section 261.201 of the Family Code
and must be withheld under section 552.101 of the Government Code.* See Open Records
Decision No. 440 at 2 (1986) (construing predecessor statute).

Section 552.101 of the Government Code also encompasses section 58.007 of the Family
Code, which provides, in relevant part, the following:

(b) Except as provided by Section 54.051 (d-1) and by Article 15.27, Code of
Criminal Procedure, the records, whether physical or electronic, of a juvenile
court, a clerk of court, a juvenile probation department, or a prosecuting
attorney relating to a child who is a party to a proceeding under [Title 3 of the
Family Code] may be inspected or copied only by:

(1) the judge, probation officers, and professional staff or consultants
of the juvenile court; .

(2) ajuvenile justice agency as that term is defined by Section 58.101;
(3) an attorney representing a party in a proceeding under this title;

(4) a person or entity to whom the child is referred for treatment or services,
if the agency or institution disclosing the information has entered into a
written confidentiality agréement with the person or entity regarding
protection of the disclosed information;

(5) a public or private agency or institution providing supervision of
the child by arrangement of the juvenile court, or having custody of
the child under juvenile court order; or

“As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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(6) with permission from the juvenile court, any other person, agency,
or institution having a legitimate interest in the proceeding or in the
work of the court.

(i) In addition to the authority to release information under Subsection (b)(6),
a juvenile probation department may release information contained in its
records without leave of the juvenile court pursuant to guidelines adopted by
the juvenile board.

Act of May 28,2017, 85th Leg., R.S., ch. 746, § 12,2017 Tex. Sess. Law. Serv. 3173, 3176
(Vernon) (to be codified as an amendment to Fam. Code § 58.007(b), (1)). We note some of
the submitted information consists of records maintained by the department concerning
juvenile offenders. We understand the information at issue relates to juveniles who are
parties to proceedings under the Juvenile Justice Code, title 3 of the Family Code, and the
requestor is not a person or entity authorized to access this information under
section 58.007(b). However, as a juvenile probation department, the department has the
discretion to release the requested information pursuant to guidelines adopted by the juvenile
board. See Act of May 28, 2017, 85th Leg., R.S., ch. 746, § 12, 2017 Tex. Sess. Law.
Serv. 3173,3176 (Vernon) (to be codified as an amendment to Fam. Code § 58.007(1)). You
do not inform us the juvenile board has adopted a rule governing the release of this type of
information. Therefore, we assume no such regulation exists. Given that assumption and
based on our review of the information at issue, we conclude the department must withhold
the information we have marked under section 552.101 of the Government Code in
conjunction with section 58.007(b) of the Family Code.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). We understand you to assert the privacy
analysis under section 552.102(a) is the same as the common-law privacy test under
section 552.101 of the Government Code. The doctrine of common-law privacy protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person, and (2) not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). In Hubert v.
Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.—Austin 1983,
writ ref’d n.r.e.), the court of appeals ruled the privacy test under section 552.102(a) is the
same as the Industrial Foundation privacy test. However, the Texas Supreme Court has
expressly disagreed with Hubert’s interpretation of section 552.102(a) and held the privacy
standard under section 552.102(a) differs from the Industrial Foundation test under
section 552.101. See Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354
S.W.3d 336 (Tex. 2010). The supreme court also considered the applicability of
section 552.102(a) and held it excepts from disclosure the dates of birth of state employees
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in the payroll database of the Texas Comptroller of Public Accounts. See id. at 348. Having
carefully reviewed the information at issue, we find none of the remaining information is
subject to section 552.102(a) of the Government Code, and the department may not withhold
any of the remaining information on that basis.

In summary, the department must continue to rely on Open Records Letter No. 2017-21423
as a previous determination and withhold the identical information in accordance with that
ruling. The department must withhold the information we have marked pursuant to
section 552.101 of the Government Code in conjunction with section 261.201 of the Family
Code. The department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 58.007(b) of the Family
Code. The department must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

K

Kelly McWethy

Assistant Attorney General
Open Records Division
KSM/sb

Ref: ID# 680163

Enc. Submitted documents

c: Requestor
(w/o enclosures)




