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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

September 20, 2017

Ms. Agatha Wade

Assistant Criminal District Attorney
Civil Section

Bexar County

101 West Nueva

San Antonio, Texas 78205

OR2017-21573

Dear Ms. Wade:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 676623 (File# 5797; ORR 17059).

The Bexar County Sheriff’s Office (the “sheriff’s office”) received a request for a named
employee’s specified e-mails to and from other sheriff’s office personnel, as well as text
messages from the named employee, during specified time periods. You state the sheriff’s
office hasreleased some information. You claim the submitted information is excepted from
disclosure under sections 552.101 and 552.108 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted representative sample of
information.'

Initi'ally, we must address the sheriff’s office’s obligations under section 552.301 of the
Government Code, which prescribes the procedures a governmental body must follow in
asking this office to decide whether requested information is excepted from public

'We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records

to the extent that those records contain substantially different types of information than that submitted to this
office. -
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disclosure. Section 552.301(b) requires that a governmental body ask for a decision from
this office and state the exceptions that apply within ten business days of receiving the
written request. Gov’t Code § 552.301(b). Section 552.301(e) requires the governmental
body to submit to the attorney general, not later than the fifteenth business day after the date
of the receipt of the request: (1) written comments stating why the governmental body’s
claimed exceptions apply to the information that it seeks to withhold; (2) a copy of the
written request for information; (3) a signed statement of the date on which the governmental
body received the request or evidence sufficient to establish that date; and (4) the specific
information that the governmental body seeks to withhold or representative samples if the
information is voluminous. Id. § 552.301(e)(1). You state the sheriff’s office received the
request for information on April 26, 2017. Because you do not inform this office the
sheriff’s office was closed for business any of the days at issue, we find the sheriff>s office
ten- and fifteen-business-day deadlines were May 10, 2017, and May 17,2017, respectively.
However, you did not request a ruling from this office until July 18,2017. See id. § 552.308
(describing rules for calculating submission dates of documents sent via first class United
States mail). Accordingly, we conclude the sheriff’s office failed to comply with the
requirements of section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
- comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released unless there is a compelling
reason to withhold the information from disclosure. See id. § 552.302; Simmons v.
Kuzmich, 166 S.W.3d 342,350 (Tex. App.—Fort Worth 2005, no pet.); Hancockv. State Bd.
of Ins., 797 S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ). The need of a
governmental body, other than the governmental body that failed to timely seek an open
records decision, to withhold information under section 552.108 of the Government Code
can provide a compelling reason sufficient to overcome the presumption of openness. See
Open Records Decision No. 586 (1991). Because you inform us the Bexar County District
Attorney’s Office (the “district attorney’s office™) objects to the release of the information
at issue, we will consider whether the sheriff’s office may withhold the submitted
information under section 552.108 of the Government Code on behalf of the district
attorney’s office. In addition, because section 552.101 of the Government Code can provide
a compelling reason to overcome the presumption of openness, we will also address the
applicability of this section to the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, such as
section 261.201 of the Family Code, which provides, in relevant part:

(a) [Tlhe following information is confidential, is not subject to public
release under [the Act], and may be disclosed only for purposes consistent
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with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) a report of alleged or suspected abuse or neglect made under
[chapter 261 of the Family Code] and the identity of the person
making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under [chapter 261 of the
Family Code] or in providing services as a result of an investigation.

Fam. Code § 261.201(a). Upon review, we find a portion of the submitted information
consists of reports of alleged or suspected child abuse or neglect; thus, this information,
which we marked, falls within the scope of section 261.201 of the Family Code. See id.
§§ 101.003(a) (defining “child” for purposes of section 261.201 as person under 18 years of
age who is not and has not been married or who has not had the disabilities of minority
removed for general purposes), 261.001(1), (4) (defining “abuse” and “neglect” for purposes
- of chapter 261 of the Family Code). As you do not indicate the sheriff’s office has adopted
a rule that governs the release of this type of information, we assume no such regulation
exists. (Given that assumption, and based on our review, we determine the information at
issue is confidential pursuant to section 261.201 of the Family Code. See Open Records
"Decision No. 440 at 2 (1986) (predecessor statute). Therefore, the sheriff’s office must
withhold the information we marked under section 552.101 of the Government Code in
conjunction with section 261.201 of the Family Code.*

Section 552.108(a) of the Government Code excepts from disclosure “[i]nformation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if: (1) release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must explain how and why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). We note a portion of the information
at issue consists of an internal affairs investigation. Section 552.108 is generally not
applicable to purely administrative records that do not involve the investigation or
prosecution of crime. See City of Fort Worthv. Cornyn, 86 S.W.3d 320 (Tex. App.—Austin
2002, no pet.) (section 552.108 generally not applicable to law enforcement agency’s
personnel records; Moralesv. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App—El Paso 1992,
writ denied) (statutory predecessor to section 552.108 not applicable to internal investigation
~ that did not result in criminal investigation or prosecution); see also Open Records Decision

*As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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No. 350 at 3-4 (1982). In this instance, the district attorney’s office objects to the release of
a portion of the remaining information because it pertains to ongoing criminal prosecutions.
Based on these representations and our review, we conclude the release of the information
at issue would interfere with the detection, investigation, or prosecution of crime. See
Houston Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ.
App.—Houston [14th Dist.] 1975) (court delineates law enforcement interests that are
present in active cases), writ ref’d n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). Thus,
section 552.108(a)(1) is applicable. Accordingly, the sheriff’s office may withhold the
information at issue, which we marked, under section 552.108(a)(1) of the Government Code
on behalf of the district attorney’s office.

Section 552.108(b)(1) of the Government Code excepts from disclosure the internal records
and notations of law enforcement agencies and prosecutors when their release would
interfere with law enforcement and crime prevention. Gov’t Code § 552.108(b)(1); see also
Open Records Decision No. 531 at 2 (1989) (quoting Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977)). A governmental body claiming section 552.108(b)(1) must explain how and
why the release of the requested information would interfere with law enforcement. See
Gov’t Code §§ 552.108(b)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706.
Section 552.108(b)(1) is intended to protect “information which, if released, would permit
private citizens to anticipate weaknesses in a police department, avoid detection, jeopardize
officer safety, and generally undermine police efforts to effectuate the laws of this State.”
See City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.—Austin 2002, no pet.).
This office has concluded section 552.108(b)(1) excepts from public disclosure information
relating to the security or operation of a law enforcement agency. See, e.g., Open Records
Decision Nos. 531 (release of detailed use of force guidelines would unduly interfere with
law enforcement), 252 (1980) (section 552.108 of the Government Code is designed to
protect investigative techniques and procedures used in law enforcement), 143 (1976)
(disclosure of specific operations or specialized equipment directly related to investigation
or detection of crime may be excepted). Section 552.108(b)(1) is not applicable, however,
to generally known policies and procedures. See, e.g., Open Records Decision Nos. 531
at 2-3 (Penal Code provisions, common law rules, and constitutional limitations on use of
force not protected), 252 at 3 (governmental body failed to indicate why investigative
procedures and techniques requested were any different from those commonly known).

You state the district attorney’s office objects to the disclosure of some of the remaining
information because release would interfere with the “law enforcement duty of care, custody,
and control of inmates committed to Bexar County jail” and create a “compromise in officer
and public safety[.]” You state the district attorney’s office objects to the disclosure of some
of the remaining information because release would interfere “with law enforcement
techniques” and “undermine police efforts to apprehend criminals or protect [the public].”
Based on your representations and our review, we agree the release of some of the
information at issue, which we marked, would interfere with law enforcement. Accordingly,
the sheriff’s office may withhold the information we marked under section 552.108(b)(1) of
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the Government Code on behalf of the district attorney’s office. Upon review, we find you
have failed to demonstrate the release of the remaining information at issue would interfere
with law enforcement or prosecution efforts. Accordingly, the sheriff’s office may not
withhold any of the remaining information under section 552.108(b)(1) of the Government
Code.

Section 552.101 of the Government Code also encompasses section 611.002 of the Heaith
and Safety Code, which provides, in part, as follows:

(a) Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b). Section 611.001 defines a “professional” as (1) a
person authorized to practice medicine, (2) a person licensed or certified by the state to
diagnose, evaluate, or treat mental or emotional conditions or disorders, or (3) a person the
patient reasonably believes is authorized, licensed, or certified. Id. § 611.001(2). Upon
review, we find the sheriff’s office has failed to demonstrate any of the remaining
information consists of mental health records for purposes of section 611.002. Accordingly,
the remaining information is not confidential under section 611.002, and the sheriff’s office
may not withhold it on that ground.

Section 552.101 of the Government Code also encompasses the Medical Practice Act
(“MPA”), subtitle B of title 3 of the Occupations Code, which governs release of medical
records. See Occ. Code §§ 151.001-168.202. Section 159.002 of the MPA provides, in
- relevant part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
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information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). This office has concluded the protection afforded by section 159.002
extends to records created by either a physician or someone under the supervision of a
physician and information obtained from those records. See Open Records Decision
Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find none of the remaining
information constitutes medical records or information obtained from medical records
subject to section 159.002 and, thus, the sheriff’s office may not withhold any of it under
section 552.101 of the Government Code on that basis.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987). Upon review, we find the information we marked satisfies the standard
articulated by the Texas Supreme Court in Industrial Foundation. Thus, the sheriff’s office
must withhold the information we marked under section 552.101 of the Government Code
in conjunction with common-law privacy. However, we find the sheriff’s office has not
demonstrated any of the remaining information at issue is highly intimate or embarrassing
and not of legitimate public concern. Thus, the sheriff’s office may not withhold any portion
of the remaining information under section 552.101 in conjunction with common-law
privacy.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address, home telephone number, emergency contact information, and social security number
of a peace officer, as well as information that reveals whether the peace officer has family
members, regardless of whether the peace officer complies with sections 552.024
and 552.1175 of the Government Code. See Gov’t Code § 552.117(a)(2).
Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of
Criminal Procedure. We note section 552.117(a)(2) protects a peace officer’s personal
cellular telephone number only if the officer pays for the cellular telephone service with his
personal funds. See Open Records Decision Nos. 670 at 6 (2001) (Gov’t Code
§ 552.117(a)(2) excepts from disclosure peace officer’s cell phone or pager number if officer
pays for cell phone or pager service), 506 at 5-6. The sheriff’s office must withhold the
cellular telephone number we marked under section 552.117(a)(2) of the Government Code
if the peace officer at issue pays for the cellular telephone service with his own funds.
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Conversely, to the extent the cellular telephone service is paid for by the sheriff’s office, the
sheriff’s office may not withhold this information under section 552.117(a)(2).

In summary, the sheriff’s office must withhold the information we marked under
section 552.101 of the Government Code in conjunction with section 261.201 of the Family
Code. The sheriff’s office may withhold the information we marked under
section 552.108(a)(1) of the Government Code on behalf of the district attorney’s office. The
sheriff’s office may withhold the information we marked under section 552.108(b)(1) of the
Government Code on behalf of the district attorney’s office. The sheriff’s office must
withhold the information we marked under section 552.101 of the Government Code in
conjunction with common-law privacy. The sheriff’s office must withhold the cellular
telephone number we marked under section 552.117(a)(2) of the Government Code if the
peace officer at issue pays for the cellular telephone service with his own funds. The
sheriff’s office must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Ramsey A. Abarca
Assistant Attorney General
Open Records Division
RAA/bw

Ref: ID# 676623

Enc. Submitted documents

c: - Requestor
(w/o enclosures)



