KEN PAXTON

ATTORNEY GENERAL OF TEXAS

August 25, 2017

Ms. Jodie T. Kennemer

General Counsel

Pasadena Independent School District
1515 Cherrybrook Lane

Pasadena, Texas 77502

OR2017-19458

Dear Ms. Kennemer:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 672723.

The Pasadena Independent School District (the “district™), which you represent, received
three requests from the same requestor for information pertaining to a specified incident and
named former district employee.' You state you have released some information. You state
you have no information responsive to portions of the requests.” You claim the submitted
information is excepted from disclosure under sections 552.101, 552.103, 52.108, 552.114,

'You state the district sought and received clarification of the information requested. See Gov’t Code
§ 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify
request); see also City of Dallas v. Abbott, 304 S.W.3d 380,387 (Tex. 2010) (holding that when a governmental
entity, acting in good faith, requests clarification or narrowing of an unclear or overbroad request for
information, the ten-day period to request an attorney general ruling is measured from the date the request is
clarified or narrowed).

*The Act does not require a governmental body that receives a request for information to create
information that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision
Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983).
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552.117, and 552.135 of the Government Code.> We have considered the exceptions you
claim and reviewed the submitted representative sample of information.*

We note you have redacted information you claim is protected by the Family Educational
Rights and Privacy Act (“FERPA”), 20 U.S.C. § 1232g. The United States Department of
Education Family Policy Compliance Office the (“DOE”) has informed this office FERPA
does not permit state and local educational authorities to disclose to this office, without
parental or an adult student’s consent, unredacted, personally identifiable information
contained in education records for the purpose of our review in the open records ruling
process under the Act.” Consequently, state and local educational authorities that receive a
request for education records from a member of the public under the Act must not submit
education records to this office in unredacted form, that is, in a form in which “personally
identifiable information” is disclosed. See 34 C.F.R. § 99.3 (defining “personally identifiable
information™). Because our office is prohibited from reviewing these education records to
determine whether appropriate redactions under FERPA have been made, we will not address
the applicability of FERPA to any of the requested information, except to note parents have
a right of access under FERPA to their children’s education records. See 20 U.S.C.
1232g(a)(1)(A); 34 C.F.R. § 99.3. This statutory federal right of access prevails over a
conflicting state law. See 20 U.S.C. § 1232g(a)(1)(A); 34 C.F.R. § 99.3; Open Records
Decision No. 431 (1985) (information subject to right of access under FERPA may not be
withheld pursuant to statutory predecessor to Gov’t Code § 552.103); see also Equal
Employment Opportunity Comm’n v. City of Orange, Tex., 905 F. Supp. 381, 382 (E.D.
Tex. 1995) (FERPA prevails over inconsistent provision of state law). Likewise, we do not
address your argument under section 552.114 of the Government Code. See Gov’t Code
§§ 552.026 (incorporating FERPA into the Act), 552.114 (excepting from disclosure “student
records”); Open Records Decision No. 539 (1990) (determining the same analysis applies
under section 552.114 of the Government Code and FERPA). However, we will consider
your arguments against disclosure, to the extent the requestor does not have a right of access
under FERPA.

Next, we note the submitted information is subject to section 552.022 of the Government
Code. Section 552.022(a) provides, in relevant part:

3We note although you raise section 552.026 of the Government Code as an exception to disclosure,
this section is not an exception to public disclosure under the Act. Rather, section 552.026 provides the Act
does not require the release of information contained in education records except in conformity with the Family
Educational Rights and Privacy Act of 1974. Gov’t Code § 552.026.

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.

SA copy of this letter may be found on the Office of the Attorney General’s website at
http://www texasattorneygeneral.gov/files/og/20060725usdoe.pdf.
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(a) [T)he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108].]

Gov’t Code § 552.022(a)(1). The submitted information consists of a completed
investigation that is subject to section 552.022(a)(1). The district must release the completed
investigation pursuant to section 552.022(a)(1) unless it is excepted from disclosure under
section 552.108 of the Government Code or is made confidential under the Act or other law.
See id. You seek to withhold the submitted information under section 552.103 of the
Government Code. However, section 552.103 is discretionary in nature and does not make
information confidential under the Act. See Dallas Area Rapid Transit v. Dallas Morning
News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may
waive Gov’t Code § 552.103); see also Open Records Decision Nos. 665 at 2 n.5 (2000)
(discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions).
Therefore, the submitted information may not be withheld under section 552.103 of the
Government Code. However, because information subject to section 552.022(a)(1) may be
withheld under section 552.108 of the Government Code, we will consider your assertion of
that exception for the submitted information. Additionally, because
sections 552.101, 552.102, 552.117, 552.135, 552.136, 552.137, and 552.147(a-1) of the
Government. Code make information confidential under the Act, we will consider the
applicability of these sections to the submitted information.’®

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes.
Section 261.201 of the Family Code provides, in relevant part, as follows:

(a) [T]he following information is confidential, is not subject to public
release under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and applicable federal or state law or under
rules adopted by an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

%The Office of the Attorney General will raise mandatory exceptions on behalf ofa governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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 (2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

(k) Notwithstanding Subsection (a), an investigating agency, other than the
[Texas Department of Family and Protective Services] or the Texas Juvenile
Justice Department, on request, shall provide to the parent, managing
conservator, or other legal representative of a child who is the subject of
reported abuse or neglect, or to the child if the child is at least 18 years of
age, information concerning the reported abuse or neglect that would
otherwise be confidential under this section. The investigating agency shall
withhold information under this subsection if the parent, managing
conservator, or other legal representative of the child requesting the
information is alleged to have committed the abuse or neglect.

(1) Before a child or a parent, managing conservator, or other legal
representative of a child may inspect or copy a record or file concerning the
child under Subsection (k), the custodian of the record or file must redact:

(2) any information that is excepted from required disclosure under
[the Act], or other law; and

(3) the identity of the person who made the report.

Fam. Code § 261.201(a), (I)(2)-(3). Exhibit E was used or developed in an investigation of
alleged or suspected child abuse or neglect conducted by the district’s police department.
See id. § 261.001(1), (4) (defining “abuse” and “neglect” for purposes of Family Code
chapter 261); see also id. § 101.003(a) (defining “child” for purposes of this section as
person under 18 years of age who is not and has not been married or who has not had
disabilities of minority removed for general purposes). Accordingly, we find this
information is subject to chapter 261 of the Family Code. We note the requestor is a parent
of the child victim listed in the information, and is not alleged to have committed the abuse
or neglect. Thus, pursuant to section 261.201(k), the information at issue may not be
withheld from this reqiiestor under section 552.101-of the Government Code on the basis of
section 261.201(a). See id. § 261.201(k). However, section 261.201(1)(3) states the identity
of the reporting party shall be withheld from disclosure. Id. § 261.201(1)(3). Accordingly,
the district must withhold the reporting party’s identity we have marked under
section 552.101 of the Government Code in conjunction with section 261.201(1)(3) of the
Family Code. Id. We also note section 261.201(1)(2) states that any information that is
excepted from required disclosure under the Act or other law may still be withheld from
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disclosure. Id. § 261.201(1)(2). Thus, we will consider your arguments under
section 552.108 of the Government Code for the remaining information in Exhibit E.

Section 552.108(a)(2) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . it is information that deals with the detection, investigation,
or prosecution of crime only in relation to an investigation that did not result in conviction
or deferred adjudication[.]” Gov’t Code § 552.108(a)(2). A governmental body claiming
section 552.108(a)(2) must demonstrate the requested information relates to a criminal
investigation that concluded in a final result other than a conviction or deferred adjudication.
See id. § 552.301(e)(1)(A) (governmental body must provide comments explaining why
exceptions raised should apply to information requested). You state the remaining
information in Exhibit E pertains to a criminal case conducted by the district’s police
department that concluded in a result other than conviction or deferred adjudication. Based
on your representation, we agree section 552.108(a)(2) is applicable to the remaining
information in Exhibit E.

We note, however, section 552.108 does not except from disclosure “basic information about
an arrested person, an arrest, or a crime.” Id. § 552.108(c). Basic information refers to the
information held to be public in Houston Chronicle Publishing Co. v. City of Houston, 531
S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976). See also Open Records Decision No. 127 (1976) (summarizing the
types of information considered to be basic information). Thus, with the exception of the
basic information, the district may withhold the remaining information in Exhibit E under
section 552.108(a)(2) of the Government Code.

Section 552.101 of the Government Code also encompasses section 1324a of title 8 of the
United States Code. Section 1324a governs [-9 forms and their related documents. This
section provides an I-9 form and “any information contained in or appended to such form,
may not be used for purposes other than for enforcement of this chapter” and for enforcement
of other federal statutes governing crime and criminal investigations. See 8 U.S.C.
§ 1324a(b)(5); see also 8 C.F.R. § 274a.2(b)(4). Release of the submitted I-9 form and its
attachments in this instance would be “for purposes other than enforcement” of the
referenced federal statutes. Accordingly, we conclude the submitted I-9 form and
attachments are confidential pursuant to section 1324a of title 8 of the United States Code,
and the district must withhold this information, which we have marked, under
section 552.101 of the Government Code on this basis.’

Section 552.101 of the Government Code also encompasses information protected by
section 21:048 of the Education Code, which addresses teacher certification examinations.
Section 21.048(c-1) provides as follows:

’As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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The results of an examination administered under this section are confidential
and are not subject to disclosure under [the Act], unless the disclosure is
regarding notification to a parent of the assignment of an uncertified teacher
to a classroom as required by Section 21.057.

Educ. Code § 21.048(c-1). Portions of the submitted information, which we have marked,
consist of exam results of a district employee. We have no indication section 21.057 of the
Education Code is applicable in this instance. Therefore, the district must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with section 21.048 of the Education Code.?

Section 552.101 of the Government Code also encompasses section 21.355 of the Education
Code. Section 21.355(a) provides “[a] document evaluating the performance of a teacher or
administrator is confidential.” Educ. Code § 21.355(a). Additionally, the Third Court of
Appeals has concluded that a written reprimand constitutes an evaluation for purposes of
section 21.355 as it “reflects the principal’s judgment regarding [a teacher’s] actions, gives
corrective direction, and provides for further review.” Abbott v. N. E. Indep. Sch. Dist., 212
S.W.3d 364 (Tex. App.—Austin 2006, no pet.). This office has interpreted section 21.355
to apply to any document that evaluates, as that term is commonly understood, the
performance of a teacher. See Open Records Decision No. 643 at 3 (1996). We also
determined a “teacher” for purposes of section 21.355 means a person who (1) is required
to and does in fact hold a teaching certificate under subchapter B of chapter 21 of the
Education Code or a school district teaching permit under section 21.055 and (2) is engaged
in the process of teaching, as that term is commonly defined, at the time of the evaluation.
See id. at 4.

You contend portions of the remaining information consist of confidential evaluations of a
district teacher by the district. You inform us the teacher at issue held the appropriate
certification at the time of the evaluations. Based on your representations and our review,
we agree the information we have marked constitutes evaluations as contemplated by
section 21.355. Accordingly, the district must withhold the information we have marked
under section 552.101 of the Government Code in conjunction with section 21.355 of the
Education Code.” However, the remaining information you indicated does not consist of
documents evaluating the performance of a teacher for purposes of section 21.355 of the
Education Code. Accordingly, the district may not withhold any of the remaining
information at issue under section 552.101 of the Government Code in conjunction with
section 21.355 of the Education Code.

‘8As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.

°As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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Section 552.102(b) of the Government Code excepts from public disclosure “a transcript
from an institution of higher education maintained in the personnel file of a professional
public school employee[.]” Gov’t Code § 552.102(b). This exception further provides,
however, that “the degree obtained or the curriculum on a transcript in the personnel file of
the employee” are not excepted from disclosure. Id.; see also Open Records Decision
No. 526 (1989). Thus, with the exception of the named teacher’s name, courses taken, and
degree obtained, the district must withhold the submitted college transcripts pursuant to
section 552.102(b) of the Government Code."

We understand the district redacted certain information subject to section 552.117(a)(1) of
the Government Code pursuant to section 552.024 of the Government Code.'
Section 552.117(a)(1) excepts from disclosure the home addresses and telephone numbers,
emergency contact information, social security numbers, and family member information of
current or former officials or employees of a governmental body who request that this
information be kept confidential under section 552.024 of the Government Code, except as
provided by section 552.024(a-1). Gov’t Code §§ 552.117(a)(1), .024. Section 552.024(a-1)
ofthe Government Code provides, “A school district may not require an employee or former
employee of the district to choose whether to allow public access to the employee’s or former
employee’s social security number.” Id. § 552.024(a-1). Thus, a school district may only
withhold under section 552.117 the home address and telephone number, emergency contact
information, and family member information of a current or former employee or official of
the district who requests this information be kept confidential under section 552.024. You
state, and provide documentation showing, the former employee at issue timely elected
confidentiality under section 552.024. Therefore, the district must withhold the additional
information we have marked under section 552.117(a)(1) of the Government Code.

Section 552.130 of the Government Code excepts from disclosure information that relates
to a motor vehicle operator’s license, driver’s license, motor vehicle title, or registration
issued by this state or another state or country. Id. § 552.130(a)(1), (2). Accordingly, the
district must withhold the motor vehicle record information we have marked under
section 552.130 of the Government Code.

Section 552.135 of the Government Code provides, in part, the following:

(a) “Informer” means a student or former student or an employee or former
Section 552.135 of the Government Code provides the following:

'YAs our ruling is dispositive, we need not address your remaining argument against disclosure of this
information. _

"Section 552.024 authorizes a governmental body to redact from public release certain information
excepted from disclosure under section 552.117(a)}(1) without the necessity of requesting a decision from this
office under the Act if the employee timely elected to withhold such information. See Gov’t Code
§§ 552.024(a)-(c), .117(a)1).
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(a) “Informer” means a student or former student or an employee or former
employee of a school district who has furnished a report of another person’s
possible violation of criminal, civil, or regulatory law to the school district or
the proper regulatory enforcement authority.

(b) An informer’s name or information that would substantially reveal the
identity of an informer is excepted from [required public disclosure].

Id. § 552.135. Because the legislature limited the protection of section 552.135 to the
identity of a person who reports a possible violation of “law,” a school district that seeks to
withhold information under the exception must clearly identify to this office the specific
civil, criminal, or regulatory law that is alleged to have been violated. See id.
§ 552.301(e)(1)(A). Additionally, individuals who provide information in the course of the
investigation, but do not report a violation of law are not informants for purposes of
section 552.135 of the Government Code. We note section 552.135 protects an informer’s
identity, but it does not generally encompass protection for witnesses or witness statements.

You claim the remaining information reveals the identity of informers who reported possible
violations of criminal laws. Upon review, we find the information we have marked reveals
the identity of an informer for purposes of section 552.135 of the Government Code.
Accordingly, the district must withhold the information we have marked under
section 552.135 of the Government Code. However, we find you have not demonstrated the
remaining information identifies an informer for the purposes of section 552.135 of the
Government Code. Therefore, we find the district may not withhold the remaining
information under section 552.135.

Section552.136(b) of the Government Code states “[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Id. § 552.136(b);
see id. § 552.136(a) (defining “access device”). This office has concluded insurance policy
numbers constitute access device numbers for purposes of section 552.136. See Open
Records Decision No. 684 at 9 (2009). Thus, the district must withhold all bank account and
insurance policy numbers in the remaining information under section 552.136 of the
Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
‘a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov’t Code
§ 552.137(a)-(c). The e-mail address we have marked is not of the types specifically
excluded by section 552.137(c). See id § 552.137(c). Accordingly, the district must
withhold the e-mail address we have marked under section 552.137 of the Government Code
unless the owner of the address affirmatively consents to its release.
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We understand the district redacted a social security number pursuant to section 552.147(b)
of the Government Code.'? Section 552.147(a-1) provides, “[t]he social security number of
an employee of a school district in the custody of the district is confidential.” Id.
§ 552.147(a-1). Thus, section 552.147(a-1) makes the social security numbers of school
district employees confidential, without such employees being required to first make a
confidentiality election under section 552.024 of the Government Code. See id.
§ 552.024(a-1) (a school district may not require an employee or former employee of the
district to choose whether to allow public access to the employee’s or former employee’s
social security number). Reading sections 552.024(a-1) and 552.147(a-1) together, we
conclude that section 552.147(a-1) makes confidential the social security numbers of both
current and former school district employees. Accordingly, the district must withhold the
additional social security number we have marked under section 552.147(a-1) of the
Government Code.

We note some of the remaining information appears to be subject to copyright law. A
custodian of public records must comply with the copyright law and is not required to furnish
copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. /d ; see Open Records Decision No. 109 (1975). If a member of
the public wishes to make copies of copyrighted materials, the person must do so unassisted
by the governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the district must withhold the reporting party’s identity we have marked under
section 552.101 of the Government Code in conjunction with section 261.201(1)(3) of the
Family Code. With the exception of the basic information, which must be released, the
district may withhold the remaining information in Exhibit E under section 552.108(a)(2).
The district must withhold the submitted 1-9 form and attachments, which we have marked,
under section 552.101 of the Government Code in conjunction with section 1324a of title 8
of the United States Code. The district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 21.048 of the
Education Code. The district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 21.355 of the
Education Code. With the exception of the named teacher’s name, courses taken, and degree
obtained, the district must withhold the submitted college transcripts pursuant to
section 552.102(b) of the Government Code. The district must withhold the additional
information we have marked under section 552.117(a)(1) of the Government Code. The
district must withhold the motor vehicle record information we have marked under
section 552.130 of the Government Code. The district must withhold the information we
have marked under section 552.135 of the Government Code. The district must withhold all

"?Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting a decision from this
office under the Act. Gov’t Code § 552.147(b).
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bank account and insurance policy numbers in the remaining information under
section 552.136 of the Government Code. The district must withhold the e-mail address we
have marked under section 552.137 of the Government Code unless the owner of the address
affirmatively consents to its release. The district must withhold the additional social security
number we have marked under section 552.147(a-1) of the Government Code. The district
must release the remaining information; however, any information protected by copyright
may only be released in accordance with copyright law."

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Mans %52
Matthew Taylor
Assistant Attorney General
Open Records Division
MHT/bw
Ref: ID# 6727223

Enc. Submitted documents

c: Requestor
(w/o enclosures)

PBWe note the requestor has a right of access to some of the information being released pursuant to
section 261.201(k) of the Family Code. See Fam. Code § 261.201(k) (parent or other legal representative of
child victim of abuse or neglect has right of access to information otherwise confidential under
section 261.201(a) of the Family Code). If the district receives another request for this information from a
different requestor, the district must again seek a ruling from this office. See Gov’t Code §§ 552.301, .302;
Open Records Decision No. 673 (2001).



