
August 24, 2017 

Ms. Elizabeth Stevens 
Assistant General Counsel 
Harris County 
1201 Franklin, Suite 600 
Houston, Texas 77002-1901 

Dear Ms. Stevens: 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

OR2017-19427 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 672517. 

The Harris County District Attorney's Office (the "district attorney's office") received a 
request for specified information pertaining to two specified cases involving a named 
individual. You argue the district attorney's office need not comply with the request for 
information pursuant to section 552.028 of the Government Code. Alternatively, you claim 
some of the submitted information is excepted from disclosure under sections 552.101, 
552.108, and 552.130 of the Government Code. We have considered your arguments and 
reviewed the submitted information. 

Section 552.028 of the Government Code provides, in relevant part: 

(a) A governmental body is not required to accept or comply with a request 
for information from: 

(1) an individual who is imprisoned or confined in a correctional 
facility; or 

(2) an agent of that individual, other than that individual's attorney 
when the· attorney is requesting information that is subject to 
disclosure under [the Act]. 
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(b) This section does not prohibit a governmental body from disclosing to an 
individual described by Subsection (a)(l), or that individual's agent, 
information held by the governmental body pertaining to that individual. 

Gov't Code § 552.028( a)-(b ). The district attorney's office informs us the named individual 
is currently incarcerated. You state the requestor is the mother of the named inmate. 
Further, you assert the requystor is acting on behalf of her incarcerated son because she 
serves as his agent in court-related matters. However, upon review, we find you have not 
established the requestor is requesting information on behalf of the named inmate. Thus, we 
find you have failed to demonstrate the request for information was submitted by an agent 
of an individual who· is imprisoned or confined in a correctional facility. Accordingly, 
section 552.028 is not applicable in this instance, and we will addr~ss your arguments against 
disclosure of the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Id. 
§ 552.101. This section encompasses information protected by other statutes, such as 
chapter 411 of the Government Code, which makes confidential criminal history record 
information ("CHRI") generated by the National Crime Information Center or by the Texas 
Crime Information Center. Title 28, part 20 of the Code of Federal Regulations governs the 
release of CHRI states obtain from the federal government or other states. Open Records 
Decision No. 565 at 7 (1990). The federal regulations allow each state to follow its 
individual laws with respect to the CHRI it generates. See id. Section 411.083 of the 
Government Code deems confidential CHRI that the Department of Public Safety ("DPS") 
maintains, except that DPS may disseminate this information as provided in chapter 411, 
subchapter F or subchapter E-1 of the Government Code. See Gov't Code § 411.083. 
Sections 41 l.083(b)(l) and 41 l.089(a) authorize a criminal justice agency to obtain CHRI; 
however, a criminal justice agency may not release CHRI except to another criminal justice 
agency for a criminal justice purpose. Id. § 411.089(b )(1 ). Other entities specified in 
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another 
criminal justice agency; however, those entities may not release CHRI except as provided 
by chapter 411. See generally id.§§ 411.090-.127. Thus, any CHRI obtained from DPS or 
any other criminal justice agency must be withheld under section 552.101 in conjunction 
with chapter 411, subchapter F or subchapter E-lof the Government Code. We note 
section 411.083 does not apply to active warrant information or other information relating 
to one's current involvement with the criminal justice system. See id. § 411.081(b) (police 
department allowed to disclose information pertaining to person's current involvement in the 
criminal justice system). Upon review, we find the information we marked consists of CHRI 
the district attorney's office must withhold under section 552.101 in conjunction with 
section 411.083 of the Government Code. However, we find you have not demonstrated any 
portion of the remaining information consists of CHRI for purposes of chapter 411 of the 
Government Code, and the district attorney's office may not withhold it under 
section 552.101 on that basis. 
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Section 552.101 of the Government Code also encompasses the 1990 amendments to the 
federal Social Security Act, 42 U.S.C. § 405(c)(2)(C)(viii)(I), which make confidential social 
security numbers and related records that are obtained and maintained by a state agency or 
political subdivision of the state pursuant to any provision of law enacted on or after 
October 1, 1990. See Open Records Decision No. 622 (1994). However, you cite no law, 
nor are we aware of any law, enacted on or after October 1, 1990, that authorizes the district 
attorney's office to obtain or maintain a social security number. Consequently, you have 
failed to demonstrate the applicability of section 405 of title 42 of the United States Code to 
any social security numbers within the remaining information, and no portion of the 
remaining information may be withheld under section 552.101 of the Government Code on 
that basis. We caution, however, section 552.353 of the Government Code imposes criminal 
penalties for the release of confidential information. Prior to releasing a social security 
number, you should ensure it was not obtained or is not maintained by the district attorney's 
office pursuant to any provision of law enacted on or after October 1, 1990.1 

Section 552.101 of the Government Code also encompasses section 730.004 of the 
Transportation Code, which provides, "[n]otwithstanding any other provision oflaw to the 
contrary, including chapter 552, Government Code, except as provided by 
sections 730.005-730.007, an agency may not disclose personal information about any person 
obtained by the agency in connection with a motor vehicle record." Transp. Code§ 730.004. 
Section 730.004 applies only to an "agency" that compiles or maintains motor vehicle 
records. See id. § 730.003(1). The district attorney's office has not established it is an 
agency for purposes of chapter 730 that compiles or maintains motor vehicle records. 
Accordingly, the remaining information at issue may not be withheld under section 552.101 
of the Government Code in conjunction with section 730.004 of the Transportation Code. 

The district attorney's office asserts the dates of birth are excepted from public disclosure 
under section 552.101 of the Government Code in conjunction with common-law privacy. 
Section 552.101 also encompasses the doctrine of common-law privacy. Indus. Found. v. 
Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). Under the common-law right 
of privacy, an individual has a right to be free from the publicizing of private affairs in which 
the public has no legitimate concern. Id. at 682. The court of appeals has concluded public 
citizens' dates of birth are protected by common-law privacy pursuant to section 552.101. 
Paxton v. City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. 
App.-Austin May 22, 2015, pet. denied) (mem. op.). However, because "the right of 
privacy is purely personal[,]" that right "terminates upon the death of the person whose 
privacy is invaded[.]" Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 
(Tex. Civ. App.-Texarkana 1979, writ refd n.r.e.); see also Justice v. Belo Broadcasting 
Corp., 472 F. Supp. 145, 146-47 (N.D. Tex. 1979) ("action for invasion of privacy can be 
maintained only by a living individual whose privacy is invaded" (quoting RESTATEMENT 

1We note section 552.147(b) of the Government Code authorizes a governmental body to redact the 
social security number of a living person without the necessity of requesting a decision from this office under 
the Act. See Gov't Code§ 552.147(b). 
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(SECOND) OF TORTS § 6521 (1977))); see Attorney General Opinions JM-229 (1984) ("the 
right of privacy lapses upon death"), H-917 (1976) ("We are ... of the opinion thatthe Texas 
courts would follow the almost uniform rule of other jurisdictions that the right of privacy 
lapses upon death."); Open Records Decision No. 272 (1981) (the right of privacy is personal 
and lapses upon death). Thus, information pertaining solely to a deceased individual may 
not be withheld under section 552.101 in conjunction with common-law privacy. 
Accordingly, the district attorney's office must withhold the public citizens' dates of birth 
of living individuals under section 552.101 of the Government Code in conjunction with 
common-law privacy. 

Section 552.101 of the Government Code also encompasses the common-law physical safety 
exception. The Texas Supreme Court has recognized a separate common-law physical safety 
exception to required disclosure. Tex. Dep 't of Pub. Safety v. Cox Tex. Newspapers, L.P. & 
Hearst Newspapers, L.L.C., 343S.W.3d112, 118 (Tex. 2011). Pursuanttothiscommon-law 
physical safety exception, "information may be withheld [from public release] if disclosure 
would create a substantial threat of physical harm." Id. In applying this new standard, the 
court noted "deference must be afforded" law enforcement experts regarding the probability 
of harm, but further cautioned, "vague assertions of risk will not carry the day." Id. at 119. 

You argue the identifying information of witnesses is excepted under section 552.101 of the 
Government Code in conjunction with the common-law physical safety exception. You 
contend there is a substantial risk of harm in releasing this information to an incarcerated 
individual's family member. Upon review, we conclude you have made only vague 
assertions of risk of harm that could result from the disclosure of any of the information at 
issue. Thus, the district attorney's office has not demonstrated release of any of the 
information at issue would subject anyone to a specific risk of harm. Accordingly, the 
district attorney's office may not withhold any of the information at issue under 
section 552.101 of the Government Code in conjunction with the common-law physical 
safety exception. 

Section 552.108(b )(1) of the Government Code excepts from required public disclosure an 
internal record of a law enforcement agency maintained for internal use in matters relating 
to law enforcement or prosecution if "release of the internal record or notation would 
interfere with law enforcement or prosecution." Gov't Code § 552.l 08(b )(1 ). A 
governmental body that seeks to withhold information under section 552.108(b)(l) must 
sufficiently explain how and why the release of the information would interfere with law 
enforcement and crime prevention. See id. § 552.301(e)(l)(A); City of Fort Worth v. 
Cornyn, 86 S.W.3d 320, 327 (Tex. App.-Austin 2002, no pet) (section 552.108(b)(l) 
protects information that, if released, would permit private citizens to anticipate weaknesses 
in police department, avoid detection, jeopardize officer safety, and generally undermine 
police efforts to effectuate state laws); Open Records Decision Nos. 562 'at 10 (1990), 531 
at 2 (1989). Upon review, we conclude the district attorney's office has not established the 
release of the information at issue would interfere with law enforcement or prosecution by 
the district attorney's office. Therefore, the district attorney's office may not withhold any 
of the remaining information at issue under section 552.108(b)(l) of the Government Code. 
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Section 552.1175 of the Government Code protects the home address, home telephone 
number, emergency contact information, date of birth, social security number, and family 
member information of certain individuals when that information is held by a governmental 
body in a non-employment capacity and the individual elects to keep the information 
confidential.2 Gov'tCode § 552.1175. Section 552.1175 applies, in part, to "peace officers 
as defined by Article 2.12, Code of Criminal Procedure[.]" Id. § 552.ll 75(a)(l). We note 
section 552.1175 is also applicable to personal cellular telephone numbers, provided the 
cellular telephone service is not paid for by a governmental body. See Open Records 
Decision No. 506 at 5-6 (1988) (section 552.117 not applicable to cellular telephone numbers 
paid for by governmental body and intended for official use). Some of the remaining 
information pertains to peace officers and is held by the district attorney's office in a 
non-employment capacity. Thus, to the extent the submitted cellular telephone numbers 
belong to currently licensed peace officers as defined under article 2.12 and the officers elect 
to restrict access to their information in accordance with section 552.l 175(b), the district 
must withhold the cellular telephone numbers under section 552.1175 of the Government 
Code; however, the numbers may only be withheld if a governmental body does not pay for 
the cellular telephone service. If the cellular telephone numbers do not belong to currently 
licensed peace officers as defined under article 2.12 or no election is made, the district 
attorney's office may not withhold this information under section 552.1175 of the 
Government Code. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. See Gov't Code § 552.130. Accordingly, the district 
attorney's office must withhold the motor vehicle record information we marked under 
section 552.130 of the Government Code. However, we find none of the remaining 
information consists of motor vehicle record information subject to section 552.130. 
Accordingly~ none of the remaining information may be withheld under section 552.130 of 
the Government Code. 

In addition to section 552.130, you also cite to section 521.052 of the Transportation Code, 
which states that "[e]xcept as provided by Sections 521.045, 521.046, 521.0475, 521.049(c), 
and 521.050, and by Chapter 730 [of the Transportation Code], [DPS] may not disclose 
information from [DPS]' s files that relates to personal information, as that term is defined 
by Section 730.003 [of the Transportation Code]." Transp. Code § 521.052. Thus, 
section 521.052 specifically regulates the disclosure of information by DPS. As the 
submitted information is maintained by the district attorney's office and not DPS, 
section 521.052 is not applicable in this instance. 

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987), 4 70 (1987). 
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In summary, the district attorney's office must withhold the information we marked under 
section 552.101 of the Government Code in conjunction with section 411.083 of the 
Government Code. The district attorney's office must withhold the public citizens' dates of 
birth of living individuals under section 552.101 of the Government Code in conjunction 
with common-law privacy. To the extent the submitted cellular telephone numbers belong 
to currently licensed peace officers as defined under article 2.12 of the Code of Criminal 
Procedure and the officers elect to restrict access to their information in accordance with 
section 552.1175(b) of the Government Code, the district must withhold the cellular 
telephone numbers under section 552.1175 of the Government Code; however, the numbers 
may only be withheld if a governmental body does not pay for the cellular telephone service. 
The district attorney's office must withhold the motor vehicle record information we marked 
under section 552.130 of the Government Code. The district must release the remaining 
information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://wVvw.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

PT/eb 

Ref: ID# 672517 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


