ATTORNEY GENERAL OF TEXAS

August 16, 2017

Mr. S. Anthony Safi

Counsel for the El Paso Independent School District
Mounce, Green, Myers, Safi, Paxson & Galatzan
P.O. Box 1977

El Paso, Texas 79999-1977

OR2017-18675
Dear Mr. Safi:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 672403 (ORR No. W000311-060117).

The El Paso Independent School District (the “district”), which you represent, received a
request for information pertaining to a specified incident. You indicate the district has
redacted information pursuant to the Family Educational Rights and Privacy Act (“FERPA”),
section 1232g of title 20 of the United States Code.! You claim the submitted information
is excepted from disclosure under sections 552.101, 552.103, and 552.135 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of information.?

'The United States Department of Education Family Policy Compliance Office (the “DOE”) has
informed this office that FERPA does not permit state and local educational authorities to disclose to this office,
without parental consent, unredacted, personally identifiable information contained in education records for the
purpose of our review in the open records ruling process under the Act. The DOE has determined that FERPA
determinations must be made by the educational authority in possession of the education records. We have
posted a copy of the letter. from the DOE to this office on the Attorney General’s website:
https://www .texasattorneygeneral.gov/files/og/20060725usdoe.pdf.

2We assume the representative sample of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This section encompasses section 261.201 of the Family Code,
which provides, in pertinent part, as follows:

(a) Except as provided by Section 261.203, the following information is
confidential, is not subject to public release under [the Act], and may be
disclosed only for purposes consistent with this code and applicable federal
or state law or under rules adopted by an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). You assert the submitted information was used in an investigation
of alleged child abuse conducted by the department under chapter 261 of the Family Code.
See id §§ 261.001 (defining “abuse” for purposes of chapter 261 of the Family
Code), 101.003(a) (defining “child” for purposes of this section as person under 18 years of
age who is not and has not been married or who has not had the disabilities of minority
removed for general purposes). We note, however, the information at issue pertains to a
victim who was an adult at the time of the alleged abuse. Thus, we find you have failed to
demonstrate the information at issue is a report of child abuse or neglect, or was used or
developed in an investigation under chapter 261. Therefore, we conclude section 261.201
is not applicable to the submitted information, and the district may not withhold it under
section 552.101 of the Government Code on that basis.

Section 552.103 of the Government Code provides, in relevant part, as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or

- employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party. ’

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
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on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show section 552.103(a) is applicable in a particular situation. The
test for meeting this burden is a showing (1) litigation was pending or reasonably anticipated
on the date the governmental body received the request for information, and (2) the
information at issue is related to that litigation. See Univ. of Tex. Law Sch. v. Tex. Legal
Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig, proceeding); Heard v.
Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a). See ORD 551.

This office has long held “litigation,” for purposes of section 552.103, includes “contested
cases” conducted in a quasi-judicial forum. See Open Records Decision Nos. 474
(1987), 368 (1983), 336 (1982), 301 (1982). In determining whether an administrative
proceeding is conducted in a quasi-judicial forum, some of the factors this office considers
are whether the administrative proceeding provides for discovery, evidence to be heard,
factual questions to be resolved, the making of a record, and whether the proceeding is an
adjudicative forum of first jurisdiction with appellate review of the resulting decision without
a re-adjudication of fact questions. See Open Records Decision No. 588 (1991). We note
contested cases conducted under the Administrative Procedure Act (the “APA”),
chapter 2001 of the Government Code, are considered litigation for purposes of
section 552.103. See ORD 588 at 7.

You assert the information at issue is excepted from disclosure pursuant to
section 552.103(a) because the district anticipated litigation related to two matters involving
the requestor on the date it received the request for information. First, you inform us that,
prior to the district’s receipt of the instant request, the district informed the requestor of its
recommendation for proposed termination of the requestor to the district’s board of trustees.
You state that, in the event the district’s board of trustees accepts this recommendation, the
requestor will be entitled to request the appointment of an independent hearing officer by the
Texas Education Agency, to be conducted pursuant to chapter 21 of the Education Code. We
note section 21.256 of the Education Code provides that hearings requested under
section 21.253 of the Education Code “shall be conducted in the same manner as a trial
without a jury in a district court of [Texas].” Educ. Code § 21.256(¢). However, you do not
represent, and it does not otherwise appear, the district’s board of trustees had accepted the
district’s recommendation or provided the requestor with notice of the proposed termination
of his contract prior to the district’s receipt of the instant request. Accordingly, we find you
have failed to demonstrate any party had taken any concrete steps toward litigation involving
the district prior receipt of the request with respect to this matter. Second, you inform us
that, prior to the district’s receipt of the instant request, the requestor filed a worker’s
compensation claim regarding alleged injuries sustained while working for the district. You
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also inform us, prior to the date the district received the request, the Texas Department of
Insurance Division of Workers’ Compensation (the “department”) denied the requestor’s
claim. You further explain the requestor has a right to challenge that determination by
seeking a benefit review conference and subsequent contested case hearing. We note such
contested case hearings before the department are generally governed by the APA. Labor
Code § 410.153. We also note a benefit review conference is a prerequisite to a contested
case hearing before the department on a disputed compensation claim. See id. § 410.024.
However, you do not represent, and we have no indication, the requestor has sought a benefit
review conference regarding the denied worker’s compensation claim at the time the district
received the request. Accordingly, we find you have also failed to demonstrate any party had
taken any concrete steps toward litigation involving the district prior to its receipt of the
request with respect to this matter. Therefore, the district may not withhold the information
at issue under section 552.103 of the Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987). The court of appeals has concluded public citizens’ dates of birth are
protected by common-law privacy pursuant to section 552.101. See Paxtonv. City of Dallas,
No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet.
denied) (mem. op.).

Upon review, we conclude some of the submitted information meets the standard articulated
by the Texas Supreme Court in Industrial Foundation. We note the requestor has a right of
access to his own date of birth. See Gov’t Code § 552.023(b) (governmental body may not
deny access to person to whom information relates or person’s agent on ground that
information is considered confidential by privacy principles); Open Records Decision
No. 481 at 4 (1987) (privacy theories not implicated when individuals request information
concerning themselves). Accordingly, the district must withhold the information we marked
under section 552.101 of the Government Code in conjunction with common-law privacy.

Section 552.135 of the Government Code provides, in relevant part, the following:

(a) “Informer” means a student or a former student or an employee or former
employee of a school district who has furnished a report of another person’s
possible violation of criminal, civil, or regulatory law to the school district or
the proper regulatory enforcement authority. :
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(b) An informer’s name or information that would substantially reveal the
identity of an informer is excepted from [required public disclosure].

(c) Subsection (b) does not apply:

(1) if the informer is a student or former student, and the student or
former student, or the legal guardian, or spouse of the student or
former student consents to disclosure of the student’s or former
student’s name; or

(2) if the informer is an employee or former employee who consents
to disclosure of the employee’s or former employee’s name; or

(3) if the informer planned, initiated, or participated in the possible
violation.

Gov’t Code § 552.135(a)-(c). Because the legislature limited the protection of section
552.135 to the identity of a person who reports a possible violation of “law,” a school district
that seeks to withhold information under that exception must clearly identify to this office
the specific civil, criminal, or regulatory law that is alleged to have been violated. See id.
§ 552.301(e)(1)(A). Additionally, individuals who provide information in the course of an
investigation, but do not report a possible violation of law are not informants for purposes
of section 552.135. You claim portions of the remaining information contain personally
identifiable information of an informer who reported a possible violation of criminal law.
Upon review, we find no portion of the information at issue contains the identity of an
informer for section 552.135 purposes. Therefore, we conclude the district may not withhold
any of the information at issue on the basis of section 552.135 of the Government Code.

In summary, the district must withhold the information we marked under section 552.101 of
the Government Code in conjunction with common-law privacy. The district must release
the remaining information.?

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
- and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/

’We note the information being released contains the requestor’s date of birth, to which the requestor
has a right of access. See Gov’t Code § 552.023(a). If the district receives another request for this particular
information from a different requestor, then the district should again seek a decision from this office.
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orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787. '

Sincerely,

b
Kieran Hillis
Assistant Attorney General
Open Records Division
KH/sb
Ref: ID# 672403

Enc. Submitted documents

c: Requestor
(w/o enclosures)



