
KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

August 9, 2017 

Mr. L. Brian Narvaez 
Counsel to the City of McKinney 
Brown & Hofmeister, L.L.P. 
740 East Campbell Road, Suite 800 
Richardson, Texas 75081 

Dear Mr. Narvaez: 

OR2017-18002 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 669946 (McKinney ID No. G004089-05 l 817). 

The City of McKinney (the "city"), which you represent, received a request for information 
pertaining to a specified incident. You state you have released some information. You state 
you will withhold motor vehicle record information under section 552.130(c) of the 
Government Code. 1 You claim the submitted information is excepted from disclosure under 
sections 552.101 and 552.108 of the Government Code. We have considered the exceptions 
you claim and reviewed the submitted information. We have also received and considered 
comments submitted by the requestor. See Gov't Code § 552.304 (providing that interested 
party may submit written comments regarding why information should or should not be 
released). 

Initially, the we note the submitted information contains a Texas Commission on Law 
Enforcement ("TCOLE") identification number. Section 552.002(a) of the Government 
Code defines "public information" as information that is written, produced, collected, 
assembled, or maintained under a law or ordinance or in connection with the transaction of 
official business: 

1Section 552.130(c) of the Government Code allows a governmental body to redact the information 
described in subsections 552.13 0( a) without the necessity of seeking a decision from the attorney general. See 
Gov't Code§ 552.130(c). lfa governmental body redacts such information, it must notify the requestor in 
accordance with section 552.130(e). See id§ 552.130(d), (e). 
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(1) by a governmental body; 

(2) for a governmental body and the governmental body: 

(A) owns the information; 

(B) has a right of access to the information; or 

(C) spends or contributes public money for the purpose of 
writing, producing, collecting, assembling, or maintaining the 
information; or 

(3) by an individual officer or employee of a governmental body in 
the officer's or employee's official capacity and the information 
pertains to official business of the governmental body. 

Gov't Code§ 552.002. In Open Records Decision No. 581 (1990), this office determined 
certain computer information, such as source codes, documentation information, and other 
computer programming, that has no significance other than its use as a tool for the 
maintenance, manipulation, or protection of public property is not the kind of information 
made public under section 552.021 of the Government Code. We understand a TCOLE 
identification number is a unique computer-generated number assigned to licensees for 
identification in TCOLE's electronic database and may be used as an access device number 
on the TCOLE website. Accordingly, we find the TCOLE identification number in the 
submitted information does not constitute public information under section 552.002 of the 
Government Code. Therefore, the TCOLE identification number is not subject to the Act, 
and the city need not release it to the requestor. 

Next, we note the submitted information includes a custodial death report. Article 49. l 8(b) 
of the Code of Criminal Procedure provides that with the exception of any portion of the 
custodial death report the Office of the Attorney General ("OAG") determines is privileged, 
the OAG shall make the report public. See Crim. Proc. Code art. 49.18(b). The format of 
the report was revised in May 2006 and now consists of four pages and an attached summary 
of how the death occurred. The OAG has determined the four-page report and summary 
must be released to the public but any other documents submitted with the revised report are 
confidential under article 49. l 8(b ). Although you claim the submitted custodial death report 
is excepted from disclosure under sections 552.101 and 552.108 of the Government Code, 
the exceptions to disclosure found in the Act do not generally apply to information that other 
statutes make public. See Open Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989). 
Therefore, the city must release the submitted custodial death report pursuant to 
article 49.18(b) of the Code of Criminal Procedure. 

Next, we note the submitted autopsy photographs we have marked are subject to section 11 
of article 49.25 of the Code of Criminal Procedure, which provides as follows: 
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(a) The medical examiner shall keep full and complete records properly 
indexed, giving the name if known of every person whose death is 
investigated, the place where the body was found, the date, the cause and 
manner of death, and shall issue a death certificate. . . . The records may· not 
be withheld, subject to a discretionary exception under Chapter 552, 
Government Code, except that a photograph or x-ray of a body taken during 
an autopsy is excepted from required public disclosure in accordance with 
Chapter 552, Government Code, but is subject to disclosure: 

(1) under a subpoena or authority of other law; or 

(2) if the photograph or x-ray is of the body of a person who died 
while in the custody of law enforcement. 

(b) Under the exception to public disclosure provided by [s]ubsection (a), a 
governmental body ... may withhold a photograph or x-ray described by 
[s]ubsection (a) without requesting a decision from the attorney general 
under [ s ]ubchapter G, Chapter 5 52, Government Code. This subsection does 
not affect the required disclosure of a photograph or x-ray under [ s ]ubsection 
(a)(l) or (2). 

Crim. Proc. Code art. 49 .25, § 11. We note the autopsy photographs we have marked pertain 
to an individual who died while in the custody oflaw enforcement. Photographs taken of the 
body of a person who died while in the custody of law enforcement are public and not 
confidential. Id § l l(a)(2). Although the city seeks to withhold these photographs under 
sections 552.101and552.108 of the Government Code, as noted above, the exceptions to 
disclosure found in the Act do not generally apply to information that other statutes make 
public. See ORDS 623 at 3, 525 at 3. Thus, the city must release the autopsy photographs 
we have marked pursuant to section 1 l(a)(2) of article 49.25 of the Code of Criminal 
Procedure. 

Next, we note the remaining information contains a court-filed document. Section 
552.022(a)(l 7) of the Government Code provides for required public disclosure of 
"information that is also contained in a public court record," unless the information is made 
confidential under the Act or other law. Gov't Code § 552.022(a)(l 7). Although the city 
seeks to withhold this information under section 552.108 of the Government Code, this 
section is a discretionary exception and does not make information confidential under the 
Act. See Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions 
generally), 663 at 5 (1999) (waiver of discretionary exceptions), 177 at 3 (1977) (statutory 
predecessor to Gov't Code§ 552.108 subject to waiver). As such, section 552.108 does not 
make information confidential for the purposes of section 552.022. Accordingly, the city 
may not withhold the submitted court-filed document under section 552.108. However, as 
section 552.101 of the Government Code can make information confidential under the Act, 
we will address the city's argument under this section for the information subject to 
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section 552.022. Furthermore, we will address the city's arguments under sections 552.101 
and 552.108 of the Government Code against disclosure of the remaining information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.l01. This section encompasses the Texas Homeland Security Act (the "HSA"). 
As part of the HSA, sections 418 .176 through 418 .182 were added to chapter 418 of the 
Government Code. These provisions make certain information related to terrorism 
confidential. Section 418 .181 provides: 

Those documents or portions of documents in the possession of a 
governmental entity are confidential if they identify the technical details of 
particular vulnerabilities of critical infrastructure to an act of terrorism. 

Id. § 418.181. The fact that information may relate to a governmental body's security 
concerns does not make the information per se confidential under the HSA. See Open 
Records Decision No. 649 at 3 (1996) (language of confidentiality provision controls scope 
of its protection). Furthermore, the mere recitation by a governmental body of a statute's key 
terms is not sufficient to demonstrate the applicability of the claimed provision. As with any 
exception to disclosure, a governmental body asserting one of the confidentiality provisions 
of the HSA must adequately explain how the responsive records fall within the scope of the 
claimed provision. See Gov't Code§ 552.301(e)(l)(A) (governmental body must explain 
how claimed exception to disclosure applies). 

You state the submitted information relates to the city's Public Safety Building. Upon 
review, we agree the Public Safety Building constitutes critical infrastructure for the purposes 
of section 418.181 of the Goveinment Code. See id. § 421.001 (defining "critical 
infrastructure" to include "all public or private assets, systems, and functions vital to the 
security, governance, public health and safety, economy, or morale of the state or the 
nation"). You state release of the submitted information would reveal the technical details 
of particular vulnerabilities of the Public Safety Building to an act of terrorism. Based on 
your representations and our review, we find the city has demonstrated the release of the 
information we have marked would identify the technical details of particular vulnerabilities 
of the city to an act of terrorism. Thus, the city must withhold the information we have 
marked under section 552.101 of the Government Code in conjunction with section 418 .181 
of the Government Code.2 However, we find the city has failed to demonstrate the remaining 
information identifies the technical details of particular vulnerabilities of critical 
infrastructure to an act of terrorism. Consequently, we find the city may not withhold any 
of the remaining information under section 552.101 of the Government Code in conjunction 
with section 418.181 of the Government Code. 

2 As our ruling for this information is dispositive, we need not address the remaining arguments against 
its disclosure. 
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Section 552.108(a)(2) of the Government Code excepts from disclosure information 
concerning an investigation that concluded in a result other than conviction or deferred 
adjudication. Gov't Code § 552.108(a)(2). A governmental body claiming section 
552.108(a)(2) must demonstrate the information at issue relates to a criminal investigation 
that has concluded in a final result other than a conviction or deferred adjudication. See id. 
§ 552.301 ( e )(1 )(A) (governmental body must provide comments explaining why exceptions 
raised should apply to information requested). Section 552.108 may be invoked by the 
proper custodian of information relating to an investigation or prosecution of criminal 
conduct. See Open Records Decision Nos. 474 at4-5 (1987), 372 (1983). Where an agency 
is in the custody of information that would otherwise qualify for exception under 
section 552.108 as information relating to the case of a different law enforcement agency, 
the custodian of the records may withhold the information only if it provides this office 
with (1) a demonstration that the information relates to the case, and (2) a representation 
from the entity with the law enforcement interest stating that entity wishes to withhold the 
information. The city states the submitted information pertains to an investigation by the 
Texas Rangers that has concluded and did not result in a conviction or deferred adjudication. 
In this instance, the city has not provided our office with any representation to indicate the 
Texas Rangers wish to have the information at issue withheld. Accordingly, the city has 
failed to demonstrate section 552.108(a)(2) of the Government Code is applicable to the 
information at issue, and the city may not withhold any portion of the remaining information 
under section 552.108(a)(2). 

Section 552.108(b )(1) of the Government Code excepts from disclosure "[a]ninternal record 
or notation of a law enforcement agency or prosecutor that is maintained for internal use in 
matters relating to law enforcement or prosecution ... if ... release of the internal record or 
notation would interfere with law enforcement or prosecution[.]" Gov't Code § 
552. l 08(b )(1 ). Section 552.108(b )(1) is intended to protect "information which, if released, 
would permit private citizens to anticipate weaknesses in a police department, avoid 
detection, jeopardize officer safety, and generally undermine police efforts to effectuate the 
laws of this State." City of Fort Worth v. Cornyn, 86 S.W.3d 320 (Tex. App.-Austin 2002, 
no writ). To demonstrate the applicability of this exception, a governmental body must meet 
its burden of explaining how and why release of the requested information would interfere 
with law enforcement and crime prevention. Open Records Decision No. 562 at 10 (1990). 
This office has concluded section 552.108(b) excepts from public disclosure information 
relating to the security or operation of a law enforcement agency. See, e.g., Open Records 
Decision Nos. 531 (1989) (release of detailed use of force guidelines would unduly interfere 
with law enforcement), 252 (1980) (section 552.108 designed to protect investigative 
techniques and procedures used in law enforcement), 143 (1976) (disclosure of specific 
operations or specialized equipment directly related to investigation or detection of crime 
may be excepted). Section 552.108(b)(l) is not applicable, however, to generally known 
policies and procedures. See, e.g., ORDs 531 at 2-3 (Penal Code provisions, common law 
rules, and constitutional limitations on use of force not protected), 252 at 3 (governmental 
body failed to indicate why investigative procedures and techniques requested were any 
different from those commonly known). The determination of whether the release of 
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particular records would interfere with law enforcement is made on a case-by-case basis. 
Open Records Decision No. 409 at 2 (1984). 

You argue release of the remaining information would compromise the security of city police 
officers by revealing particular vulnerabilities of the city's Public Safety Building. Having 
considered your arguments and reviewed the submitted information, we find you have failed 
to demonstrate release of the remaining information would interfere with law enforcement. 
Thus, no portion of the remaining information may be withheld under section 5 52.108(b )(1 ). 

As noted above, section 552.101 of the Government Code encompasses information made 
confidential by other statutes. The remaining information includes Firearms Trace 
Summaries from the National Trace Center of the Department of Justice Bureau of Alcohol, 
Tobacco, Firearms and Explosives (the "ATF"). Public Law number 111-117 states, in 
pertinent part, 

[B]eginning in fiscal year 2010 and thereafter, no funds appropriated under 
[the Consolidated Appropriations Act, 201 OJ or any other [a ]ct may be used 
to disclose part or all of the contents of the Firearms Trace System database 
maintained by the National Trace Center of the [ATF] or any information 
required to be kept by licensees pursuant to section 923(g) of title 18, United 
States Code, or required to be reported pursuant to paragraphs (3) and (7) of 
such section 923(g), except to: (1) a Federal, State, local, or tribal law 
enforcement agency or a Federal, State, or local prosecutor ... unless such 
disclosure of such data to an[] . . . entit[y] described in (1) . . . of this 
provision would compromise the identity of any undercover law enforcement 
officer or confidential informant, or interfere with any case under 
investigation; and no person or entity described in (1) ... shall knowingly 
and publicly disclose such data; and all such data shall be immune from legal 
process, shall not be subject to subpoena or other discovery, shall be 
inadmissible in evidence, and shall not be used, relied on, or disclosed in any 
manner, nor shall testimony or other evidence be permitted based on the data, 
in a civil action in any State[.] 

Consolidated Appropriations Act, 2010, Pub. L. No. 111-117, 123 Stat. 3034, 3128 (2009). 
We note the submitted Firearms Trace Summaries contain content from the Firearms Trace 
System database maintained by the National Trace Center. Upon review, we find the 
submitted Firearms Trace Summaries are confidential under Public Law number 111-117. 
See Miller v. US. Dep 't of Justice, 562 F. Supp. 2d 82, 111 (D.D.C. 2008) (holding Firearms 
Trace Report properly withheld under Freedom of Information Act exemption 3, which 
covers records that are exempt from disclosure by statute). Accordingly, the city must 
withhold the submitted Firearms Trace Summaries under section 552.101 of the Government 
Code in conjunction with Public Law number 111-117. 
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Section 552.101 of the Government Code also encompasses section 611.002 of the Health 
and Safety Code. Section 611.002 pertains to mental health records and provides, in 
pertinent part: 

(a) Communications between a patient and a professional, and records of the 
identity, diagnosis, evaluation, or treatment of a patient that are created or 
maintained by a professional, are confidential. 

(b) Confidential communications or records may not be disclosed except as 
provided by Section 611.004 or 611.0045. 

Health & Safety Code § 611.002(a)-(b); see id. § 611.001 (defining "patient" and 
"professional"). Section 611.001 defines a "professional" as (1) a person authorized to 
practice medicine, (2) a person licensed or certified by the state to diagnose, evaluate or treat 
mental or emotional conditions or disorders, or (3) a person the patient reasonably believes 
is authorized, licensed, or certified. Id.§ 611.001(2). Upon review, we find the information 
we marked consists of mental health records for purposes of chapter 611 of the Health and 
Safety Code. Accordingly, the city must withhold the information we marked under 
section 552.101 of the Government Code in conjunction with section 611.002 of the Health 
and Safety Code. 

Section 552.101 also encompasses section 560. 003 of the Government Code, which provides 
"[a] biometric identifier in the possession of a governmental body is exempt from disclosure 
under [the Act]." Gov't Code§ 560.003; see id. § 560.001(1) ("biometric identifier" means 
retina or iris scan, fingerprint, voiceprint, or record ofhand or face geometry). Laws making 
this type of information confidential are intended to protect an individual's privacy. See id. 
§ 560.003. Because the right of privacy is purely personal and lapses at death, the 
fingerprints of a deceased individual may not be withheld on the basis of sections 560.001, 
560.002, and 560.003. See Moore v. Charles B. Pierce Film Enters. Inc., 589 S.W.2d 489 
(Tex. Civ. App.-Texarkana 1979, writ refd n.r.e.) (right of privacy is purely personal and 
lapses upon death); see also Justice v. Belo Broadcasting Corp., 472 F. Supp. 145, 146-67 
(N.D. Tex. 1979); Attorney General Opinions JM-229 (1984); H-917 (1976); Open Records 
Decision No. 272 at 1 (1981) (privacy rights lapse upon death). We are unable to determine 
whether the submitted fingerprints belong to a living or deceased individual. Therefore, we 
must rule conditionally. If the submitted fingerprints belong to a living individual, then the 
city must withhold this information under section 552.101 of the Government Code in 
conjunction with section 560.003 of the Government Code. However, if this information 
belongs to a deceased individual, then the city may not withhold it on that ground, but instead 
must release it to the requestor. 

· Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
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both prongs of this test must be satisfied. Id at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id at 683. The court of appeals has concluded public citizens' dates of birth 
are protected by common-law privacy pursuant to section 552.101. See Paxton v. City of 
Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.-AustinMay22, 2015, 
pet. denied) (mem. op.). Additionally, this office has concluded some kinds of medical 
information are generally highly intimate or embarrassing. See Open Records Decision 
No. 455 (1987). We note, however, that one of the dates of birth belongs to a deceased 
individual. Because privacy is a personal right that lapses at death, the common-law right 
to privacy does not encompass information that relates only to a deceased individual. 
Accordingly, the date of birth of the deceased individual may not be withheld on 
common-law privacy grounds. See Moore, 589 S.W.2d at 491; see also ORD 272 at 1. 
Upon review, we find the city must withhold all dates of birth pertaining to living public 
citizens, and the information we marked and indicated under section 552.101 of the 
Government Code in conjunction with common-law privacy. 

Section 552.101 of the Government Code also encompasses constitutional privacy, which 
consists of two interrelated types of privacy: (1) the right to make certain kinds of decisions 
independently, and (2) an individual's interest in avoiding disclosure of personal matters. 
Open Records Decision No. 455 at 4 (1987). The first type protects an individual's 
autonomy within "zones of privacy" which include matters related to marriage, procreation, 
contraception, family relationships, and child rearing and education. Id. The second type 
of constitutional privacy requires a balancing between the individual's privacy interests and 
the public's need to know information of public concern. Id The scope of information 
protected is narrower than that under the common law doctrine of privacy; the information 
must concern the "most intimate aspects of human affairs." Id at 5 (citing Ramie v. City of 
Hedwig Village, Texas, 765 F.2d490 (5thCir.1985)). Portionsoftheremaininginformation 
depict the partially unclothed bodies of identifiable individuals. We find these individuals 
have a constitutional right to the privacy of this information that outweighs any public 
interest in its release. Therefore, the city must withhold the information at issue, which we 
have marked, under section 552.101 in conjunction with constitutional privacy. 

Some of the remaining information may be subject to section 552.1175 of the Government 
Code.3 Section 552.1175 protects the home address, home telephone number, emergency 
contact information, date of birth, social security number, and family member information 
of certain individuals, when that information is held by a governmental body in a 
non-employment capacity and the individual elects to keep the information confidential. See 
Gov't Code§ 552.1175. Section 552.1175 applies,in part, to "peace officers as defined by 
Article 2.12, Code of Criminal Procedure[.]" Id§ 552.1175(a)(l). However, we are unable 
to determine from the information provided which, if any, of the individuals at issue are 

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987), 470 (1987). 
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currently licensed peace officers. Thus, we must rule conditionally. Accordingly, to the 
extent the information at issue, which we have marked, relates to individuals who are 
currently licensed as peace officers who elect to restrict access to the information in 
accordance with section 552.1175(b) and a governmental body does not pay for the cellular 
telephone service, the city must withhold the marked information under section 552.1175 of 
the Government Code. Conversely, if the individuals whose information is at issue are not 
currently licensed as peace officers, do not elect to restrict access to their information in 
accordance with section 552.1175(b), or the marked cellular telephone numbers are paid for 
by a governmental body, the marked information may not be withheld under 
section 552.1175. 

Section 5 52.13 7 of the Government Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection ( c ). See Gov't Code 
§ 552.137(a)-(c). We note because the rightto privacy lapses at death, the e-mail address of 
a deceased individual may not be withheld under section 552.13 7 of the Government Code. 
Moore, 5 89 S. W.2d at 491; see also Belo Broadcasting Corp., 4 72 F. Supp. at 14 7; Attorney 
General Opinions JM-229, H-917; ORD 272. One of the e-mail addresses at issue belongs 
to a living person and is not of a type excluded by subsection ( c ). Therefore, the city must 
withhold the personal e-mail addresses of living individuals under section 552.137 of the 
Government Code, unless the owners affirmatively consent to their public disclosure. 

We note some of the remaining information appears to be protected by copyright. A 
custodian of public records must comply with the copyright law and is not required to furnish 
copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A 
governmental body must allow inspection of copyrighted materials unless an exception 
applies to the information. Id ; see Open Records Decision No. 109 ( 197 5). If a member of 
the public wishes to make copies of copyrighted materials, the person must do so unassisted 
by the governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, the city need not release the submitted TCO LE identification number. The city 
must release the submitted custodial death report pursuant to article 49 .18(b) of the Code of 
Criminal Procedure. The city must release the marked autopsy photographs pursuant to 
section 1 l(a)(2) of article 49.25 of the Code of Criminal Procedure. The city must release 
the submitted court-filed document pursuant to section 552.022(a)(l 7) of the Government 
Code. The city must withhold: (1) the information we marked under section 552.101 of the 
Government Code in conjunction with section 418.181 of the Government Code; (2) the 
submitted Firearms Trace Summaries under section 552.101 of the Government Code in 
conjunction with Public Law number 111-117; (3) the information we marked under 
section 552.101 of the Government Code in conjunction with section 611.002 of the Health 
and Safety Code; ( 4) the submitted fingerprints to the extent they belong to a living 
individual under section 552.101 of the Government Code in conjunction with 
section 560.003 of the Government Code; (5) the dates of birth ofliving public citizens and 
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the information we marked and indicated under section 552.101 of the Government Code in 
conjunction with common-law privacy; and (6) the information we marked under 
section 552.101 of the Government Code in conjunction with constitutional privacy. To the 
extent the information we marked relates to individuals who are currently licensed as peace 
officers who elect to restrict access to the information in accordance with 
section 552.117 5(b) and a governmental body does not pay for the cellular telephone service, 
the city must withhold the marked information under section 5 52.117 5 of the Government 
Code. The city must release the remaining information in accordance with copyright law.4 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

AP/sb 

Ref: ID# 666946 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

4The information being released contains social security numbers. Section 552.147(b) of the 
Government Code authorizes a governmental body to redact a living person's social security number from 
public release without the necessity ofrequesting a decision from this office. See Gov't Code § 552.147(b ). 


