KEN PAXTON

ATTORNEY GENERAIL OF TEXAS

July 24,2017

Ms. Judy Hickman

Assistant Supervisor
Beaumont Police Department
P.O. Box 3827

Beaumont, Texas 77704

OR2017-16495
Dear Ms. Hickman:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 667401.

The Beaumont Police Department (the “department”) received a request for information
pertaining to thirteen specified addresses during specified time periods, including
information involving the requestor’s client." You state the department has released some
information. You claim the submitted information is excepted from disclosure under
sections 552.101, 552.108, 552.130, and 552.147 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Initially, we address your argument “this request is overly burdensome.” We note the Act
authorizes governmental bodies to mitigate or recover costs for providing public information.
See Gov’t Code §§ 552.261-.275 (setting forth requirements concerning charges for
providing copies of public information). However, a governmental body may not refuse to
comply with the requirements of the Act on the ground of administrative inconvenience. See

'We note the department sought and received clarification of the information requested. See Gov’t
Code § 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify
request); see also City of Dallas v. Abbott, 304 S.W .3d 380, 387 (Tex. 2010) (if a governmental entity, acting
in good faith, requests clarification or narrowing of an unclear or overbroad request for information, the ten-day
period to request an attorney general ruling is measured from the date the request is clarified or narrowed).
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Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 687 (Tex. 1976) (cost or
difficulty in complying with Act does not determine availability of information); see also
Open Records Decision No. 497 at 4 (1988) (fact that submitting copies for review may be
burdensome does not relieve governmental body of its responsibility to do so). Therefore,
the department must release the submitted information unless it falls within the scope of an
exception to disclosure.

Next, we must address the department’s obligations under section 552.301 of the
Government Code, which prescribes the procedures a governmental body must follow in
asking this office whether requested information is excepted from public disclosure.
Subsection 552.301(b) requires that a governmental body ask for a decision from this office
and state the exceptions that apply within ten business days of receiving the written request.
See Gov’t Code § 552.301(b). Subsection 552.301(e) requires the governmental body to
submit to the attorney general, not later than the fifteenth business day after the date of the
receipt of the request: (1) written comments stating why the governmental body's claimed
exceptions apply to the information that it seeks to withhold; (2) a copy of the written request
for information; (3) a signed statement of the date on which the governmental body received
the request or evidence sufficient to establish that date; and (4) the specific information that
the governmental body seeks to withhold or representative samples if the information is
voluminous. See id. § 552.301(e). However, you state you have not submitted some
information pertaining to one of the addresses at issue in the request. See id. § 552.301(b),
(e). You indicate the department notified the requestor, pursuant to section 552.221 (d) of
the Government Code, the department needed additional time to retrieve the information
responsive to this portion of the request. Section 552.221(d) provides when a governmental
body must make information available to a requestor if the governmental body certifies it
cannot do so within ten business days of receiving the request. See id. § 552.221(d).
However, section 552.221(d) does not affect the deadlines imposed on a governmental body
under section 552.301. Thus, we conclude the department failed to comply with the
procedural requirements mandated by section 552.301 of the Government Code for the
information at issue.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested information is public and must be released unless a compelling reason exists to
withhold the information from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342, 350 (Tex. App.— Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body must make
compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to section 552.302); see also Open Records Decision No. 630 (1994). Because
you have not submitted the information at issue for our review, we have no basis for finding
any such information excepted from disclosure. Thus, we have no choice but to order the
information at issue released pursuant to section 552.302. See Gov’t Code §§ 552.301(a),
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.302; see also Open Records Decision No. 664 (2000) (if governmental body concludes no
exceptions apply to requested information, it must release information as soon as possible).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 of the Government Code encompasses information made
confidential by federal law. Public Law number 112-55 states, in pertinent part,

[D]uring the current fiscal year and in each fiscal year thereafter, no funds
appropriated under [the Consolidated and Further Continuing Appropriations
Act, 2012] or any other [a]ct may be used to disclose part or all of the
contents of the Firearms Trace System database maintained by the National
Trace Center of the [Department of Justice] Bureau of Alcohol, Tobacco,
Firearms and Explosives (the “ATF”) or any information required to be kept
by licensees pursuant to section 923(g) of title 18, United States Code, or
required to be reported pursuant to paragraphs (3) and (7) of such section,
except to: (1) a Federal, State, local, or tribal law enforcement agency, or a
Federal, State, or local prosecutor . . . unless such disclosure of such data to
an[] . . . entit[y] described in (1) . . . of this proviso would compromise the
identity of any undercover law enforcement officer or confidential informant,
or interfere with any case under investigation; and no person or entity
described in (1) . . . shall knowingly and publicly disclose such data; and all
such data shall be immune from legal process, shall not be subject to
subpoena or other discovery, shall be inadmissible in evidence, and shall not
be used, relied on, or disclosed in any manner, nor shall testimony or other
evidence be permitted based on the data, in a civil action in any State[.]

Consolidated and Further Continuing Appropriations Act, 2012, Pub. L. No. 112-55, 125
Stat. 552, 609-10 (2011). Public Law 112-55 applies to information contained in a Firearms
Trace Summary, which consists of content from the Firearms Trace System database
maintained by the National Trace Center of the ATF. Upon review, we find none of the
submitted information is from a Firearms Trace Summary or the Firearms Trace System. See
Miller v. U.S. Dep'’t of Justice, 562 F. Supp. 2d 82, 111 (D.D.C. 2008) (holding Firearms
Trace Report properly withheld under Freedom of Information Act exemption 3, which
covers records that are exempt from disclosure by statute). Accordingly, the department may
not withhold the information at issue under section 552.101 of the Government Code on the
basis of Public Law number 112-55.

Section 552.101 of the Government Code also encompasses information subject to
chapter 550 of the Transportation Code. Section 550.065 applies only to a written report of
an accident required under section 550.061, 550.062, or 601.004. Transp. Code
§ 550.065(a)(1). Chapter 550 requires the creation of a written report when the accident
resulted in injury to or the death of a person or damage to the property of any person to the
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apparent extent of $1,000 or more. Id §§ 550.061 (operator’s accident report), .062
(officer’s accident report). An accident report is privileged and for the confidential use of
the Texas Department of Transportation or a local governmental agency of Texas that has
use for the information for accident prevention purposes. Id. § 550.065(b). However, a
governmental entity shall release an accident report in accordance with subsections (c¢) and
(c-1). Id § 550.065(c), (c-1). Section 550.065(c) provides a governmental entity shall
release an accident report to a person or entity listed under this subsection. Id. § 550.065(c).

Exhibit B consists of CR-3 accident reports. However, the requestor has not established he
is a person listed under section 550.065(c) with regard to either accident report. Thus, the
accident reports are confidential under section 550.065(b), and the department must withhold
them under section 552.101 of the Government Code. However, section 550.065(c-1)
requires the department to create redacted accident reports that may be requested by any
person. Id. § 550.065(c-1). The redacted accident reports may not include the information
listed in subsection (f)(2). Id. The requestor has a right of access to the redacted accident
reports. Accordingly, the department must release the redacted accident reports to the
Tequestor pursuant to section 550.065(c-1).

Section 552.101 of the Government Code also encompasses section 261.201 of the Fam11y
Code, Wthh provides, in relevant part:

(a) [T]he following information is confidential, is not subject to public
release under [the Act], and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) a report of alleged or suspected abuse or neglect made under
[chapter 261 of the Family Code] and the identity of the person
making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under [chapter 261 of the
Family Code] or in providing services as a result of an investigation.

Fam. Code § 261.201(a). Upon review, we find the information in Exhibits D and F was
used or developed in an investigation of alleged or suspected child abuse or neglect; thus,
this information falls within the scope of section 261.201 of the Family Code. See id.
§8§ 101.003(a) (defining “child” for purposes of section 261.201 as person under 18 years of
age who is not and has not been married or who has not had the disabilities of minority
removed for general purposes), 261.001(1), (4) (defining “abuse” and “neglect” for purposes
of chapter 261 of the Family Code). As you do not indicate the department has adopted a
rule that governs the release of this type of information, we assume no such regulation exists.
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Given that assumption, and based on our review, we determine Exhibits D and F are
confidential pursuant to section 261.201 of the Family Code. See Open Records Decision
No. 440 at 2 (1986) (predecessor statute). Therefore, the department must withhold Exhibits
D and F in their entireties under section 552.101 of the Government Code in conjunction
with section 261.201 of the Family Code.>

Section 552.101 of the Government Code also encompasses section 58.007(c) of the Family
Code. Section 58.007(c) makes confidential juvenile law enforcement records relating to
conduct that occurred on or after September 1, 1997, and reads as follows:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult files
and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(c). For purposes of section 58.007(c), “child” means a person who is
ten years of age or older and under seventeen years of age at the time of the reported conduct.
See id.-§ 51.02(2). Upon review, except for the report we marked, we find the information
in Exhibit E involves juveniles engaged in delinquent conduct or conduct indicating a need
for supervision on or after September 1, 1997. See id. § 51.03 (defining “delinquent
conduct” and “conduct indicating a need for supervision” for purposes of Fam. Code
§ 58.007). It does not appear any of the exceptions in section 58.007 apply. Therefore,
except for the report we marked, the department must withhold Exhibit E under
section 552.101 of the Government Code in conjunction with section 58.007(c) of the Family
Code.” However, the report we marked concerns a individual offender who is under ten

*As our ruling is dispositive, we need not address your remaining argument against disclosure of the
information at issue.

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of the
information at issue.
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years of age; thus, the report we marked is not subject to section 58.007(c) and may not be
withheld under section 552.101 of the Government Code on that basis.

Section 552.101 of the Government Code encompasses chapter 611 of the Health and Safety
Code. Section 611.002 provides in pertinent part:

(a) Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b). Section 611.001 defines a “professional” as (1) a
person authorized to practice medicine, (2) a person licensed or certified by the state to
diagnose, evaluate or treat mental or emotional conditions or disorders, or (3) a person the
patient reasonably believes is authorized, licensed, or certified. See id. § 611.001(2). The
section defines a “patient” as “a person who consults or is interviewed by a professional for
diagnosis, evaluation, or treatment of any mental or emotional condition or disorder,
including alcoholism or drug addiction.” See id. § 611.001(1). Upon review, we find the
remaining information does not consist of mental health records for purposes of chapter 611,
and it may not be withheld under section 552.101 of the Government Code on that basis.

Section 552.108(a)(2) of the Government Code excepts from disclosure “[ijnformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . it is information that deals with the detection, investigation,
or prosecution of crime only in relation to an investigation that did not result in conviction
or deferred adjudication|.]” Gov’t Code § 552.108(a}(2). Section 552.108(a)(2) is
applicable only if the information at issue relates to a concluded criminal case that did not
result in a conviction or deferred adjudication. You state the information in Exhibit C
consists of information relating to criminal investigations that did not result in convictions
or deferred adjudications. Based on this representation and our review, we conclude
section 552.108(a)(2) is applicable to Exhibit C.

Wenote, however, section 552.108 does not except from disclosure “basic information about
an arrested person, an arrest, or a crime.” Id. § 552.108(c). Basic information refers to the
information held to be public in Houston Chronicle Publishing Co. v. City of Houston, 531
S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976). See Open Records Decision No. 127 (1976) (summarizing types
of information made public by Houston Chronicle). We note basic information does not
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include motor vehicle record information. See ORD 127. Thus, with the exception of the
basic information, the department may withhold Exhibit C under section 552.108(a)(2).*

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satistied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987). The court of appeals has concluded public citizens’ dates of birth are
protected by common-law privacy pursuant to section 552.101. See Paxtonv. City of Dallas,
No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet.
denied) (mem. op.). Upon review, we find the department must withhold the information
we marked and the public citizens’ dates of birth under section 552.101 of the Government
Code in conjunction with common-law privacy. However, the department has failed to
demonstrate any of the remaining information is highly intimate or embarrassing information
that is not of legitimate concern to the public. Thus, the remaining information may not be
withheld under section 552.101 of the Government Code in conjunction with common-law
privacy.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. Accordingly, the department must
withhold the motor vehicle record information you marked under section 552.130 of the
Government Code.

In summary, the department must release the responsive information it did not submit with
its request for a ruling. The department must withhold the accident reports in Exhibit B
under section 550.065(b) of the Transportation Code in conjunction with section 552.101 of
the Government Code, but must release the redacted accident reports to the requestor
pursuant to section 550.065(c-1) of the Transportation Code. The department must withhold
Exhibits D and F under section 552.101 of the Government Code in conjunction with
section 261.201 of the Family Code. Except for the report we marked, the department must
withhold Exhibit E under section 552.101 of the Government Code in conjunction with
section 58.007(c) of the Family Code. With the exception of the basic information, the
department may withhold Exhibit C under section 552.108(a)(2) of the Government Code.

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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The department must withhold the information we marked and the public citizens’ dates of
birth under section 552.101 of the Government Code in conjunction with common-law
privacy. The department must withhold the motor vehicle record information you marked
under section 552.130 of the Government Code. The department must release the remaining
information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

, Sincerely,

Assistant Attorney General
Open Records Division

RAA/bw
Ref: ID# 667401 |
Enc. Submitted documents

c: Requestor
(w/o enclosures)



