KEN PAXTON

ATTORNEY GENERAL OF TEXAS

July 21, 2017

Ms. Ylise Janssen

General Counsel

Austin Independent School District
1111 West Sixth Street, Suite A-240
Austin, Texas 78703

OR2017-16346
Dear Ms. Janssen:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 667237.

The Austin Independent School District (the “district”) received two requests from the same
requestor for employment records, including information pertaining to disciplinary action,
pertaining to two named employees. You claim the submitted information is excepted from
disclosure under section 552.103 of the Government Code. We have considered the
exception you claim and reviewed the submitted information. -

Initially, we note some of the information you have submitted is not responsive to the instant
requests because it was created after the instant requests were received. This ruling does not
address the public availability of any information that is not responsive to these requests, and
the district is not required to release such information in response to these requests.

Next, we note that the United States Department of Education Family Policy Compliance
Office (the “DOE”) has informed this office that the federal Family Educational Rights and
Privacy Act (“FERPA”), section 1232g of title 20 of the United States Code, does not permit
state and local educational authorities to disclose to this office, without parental consent,
unredacted, personally identifiable information contained in education records for the
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purpose of our review in the open records ruling process under the Act.! Consequently, state
and local educational authorities that receive a request for education records from a member
of the public under the Act must not submit education records to this office in unredacted
form, that is, in a form in which “personally identifiable” information is disclosed. See 34
C.F.R. §99.3 (defining “personally identifiable information”). We note you have submitted,
among other things, both redacted and unredacted records, which may constitute education
records. Because our office is prohibited from reviewing education records to determine the
applicability of FERPA, we will not address FERPA with respect to those records. See 20
U.S.C. § 1232g(a)(1)(A); 34 C.F.R. § 99.3. Such determinations under FERPA must be
made by the educational authority in possession of the education record.

Further, we note portions of the requested information were the subject of previous requests
for information, in response to which this office issued Open Records Letter No. 2017-16068
(2017). In that ruling, we concluded the TCOLE identification number is not subject to the
Act and need not be released to the requestor; the district must withhold certain information
under (1) section 552.101 of the Government Code in conjunction with section 1324a of
title 8 of the United States Code, (2) section 552.102(a) of the Government Code,
section 552.117(a)(2) of the Government Code, section 552.130 of the Government Code;
and the district must release the remaining information at issue. We have no indication the
law, facts, and circumstances on which Open Records Letter No. 2017-16068 was based have
changed. Accordingly, to the extent the submitted information is identical to the information
previously requested and ruled upon by this office, the district must continue to rely on Open
Records Letter No. 2017-16068 as a previous determination and withhold or release the
identical information in accordance with that ruling. See Open Records Decision No. 673
(2001) (so long as law, facts, circumstances on which prior ruling was based have not
changed, first type of previous determination exists where requested information is precisely
same information as was addressed in prior attorney general ruling, ruling is addressed to
same governmental body, and ruling concludes that information is or is not excepted from
disclosure). To the extent the responsive information is not encompassed by the previous
ruling, we will address the submitted arguments. .

We note the remaining responsive information contains peace officers’ Texas Commission
on Law Enforcement (“TCOLE”) identification numbers.”? Section 552.002(a) of the
Government Code defines “public information” as information that is written, produced,
collected, assembled, or maintained under a law or ordinance or in connection with the
transaction of official business:

'A copy of this letter may be found on the attorney general’s website at
https://www texasattorneygeneral.gov/files/og/20060725usdoe.pdf.

*The Texas Commission on Law Enforcement Officer Standards and Education was renamed the Texas
Commission on Law Enforcement by the 83rd Legislature. See Act of May 6, 2013, 83rd Leg., R.S., ch. 93,
§ 1.01, 2013 Tex. Gen. Laws 174, 174.
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(1) by a governmental body;

(2) fora governrhental body and the governmental body:
(A) owns the information;
(B) has a right of access to the information; or

(C) spends or contributes public money for the purpose of writing,
producing, collecting, assembling, or maintaining the information; or

(3) by an individual officer or employee of a governmental body in the
officer’s or employee’s official capacity and the information pertains to
official business of the governmental body.

Gov’tCode § 552.002(a). In Open Records Decision No. 581 (1990), this office determined
certain computer information, such as source codes, documentation information, and other
computer programming, that has no significance other than its use as a tool for the
maintenance, manipulation, or protection of public property is not the kind of information
made public under section 552.021 of the Government Code. We understand an officer’s
TCOLE identification number is a unique computer-generated number assigned to peace
officers for identification in TCOLE’s electronic database, and may be used as an access
device number on the TCOLE website. Accordingly, we find the officers’ TCOLE
identification numbers do not constitute public information under section 552.002 of the
Government Code. Therefore, the TCOLE identification numbers are not subject to the Act
and need not be released to the requestors.

We note some of the remaining information consists of officers’ body worn camera
recordings. Body worn cameras are subject to chapter 1701 of the Occupations Code.
Chapter 1701 provides the procedures a requestor must follow when seeking a body worn
camera recording. Section 1701.661(a) provides:

A member of the public is required to provide the following information
when submitting a written request to a law enforcement agency for
information recorded by a body worn camera:

(1) the date and approximate time of the recording;

(2) the specific location where the recording occurred; and

(3) the name of one or more persons known to be a subject of the
recording.
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Occ. Code § 1701.661(a). In this instance, the requestor does not give the requisite
information under section 1701.661(a). As the requestor did not properly request the body
worn camera recordings at issue pursuant to chapter 1701, our ruling does not reach this
information and it need not be released.” However, pursuant to section 1701.661(b), a
“failure to provide all the information required by Subsection (a) to be part of a request for
recorded information does not preclude the requestor from making a future request for the
same recorded information.” Id. § 1701.661(b).

We next note the remaining responsive information contains information subject to
section 552.022 of the Government Code. Section 552.022(a) provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law: '

(1) a completed report, audit, evaluation, or ihvestigation made of,
for, or by a governmental body, except as provided by
Section 552.108; [and]

(15) information regarded as open to the public under an agency’s
policies].]

Gov’tCode § 552.022(a)(1), (15). Some of the remaining responsive information, which we
have marked, consists of completed evaluations or is part of a completed investigation and
is subject to section 552.022(a)(1). The district must release this information pursuant to
section 552.022(a)(1) unless it is excepted from disclosure under section 552.108 of the
Government Code or is made confidential under the Act or other law. See id.
§ 552.022(a)(1). Further, some of the submitted information consists of job descriptions.
We note a job description is generally open to the public as part of a job posting. If the
district regards the submitted job descriptions as open to the public, then that information is
subject to section 552.022(a)(15) and may not be withheld unless made confidential under
the Act or other law. Although the district asserts this information is excepted from release
under section 552.103 of the Government Code, this section is discretionary and does not
make information confidential under the Act. See Dallas Area Rapid Transit v. Dallas
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental
body may waive section 552.103); Open Records Decision No. 542 at 4 (1990) (statutory
predecessor to section 552.103 may be waived); see also Open Records Decision No. 665
at 2 n.5 (2000) (discretionary exceptions generally). Therefore, the district may not withhold

3As we are able to make this determination, we need not address the argument against disclosure of
this information.
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the information subject to section 552.022, which we have marked, under section 552.103
of the Government Code. As you have raised no further exceptions to disclosure of the
marked job descriptions, the district must release the job descriptions we have marked if the
district considers the job descriptions as open to the public pursuant to
section 552.022(a)(15) of the Government Code. However, we note some of the information
subject to section 552.022(a)(1) is subject to section 552.101 of the Government Code.*
Because section 552.101 can make information confidential, we will address its applicability
to the information subject to section 552.022(a)(1). Further, we will address your argument
against disclosure of the remaining information not subject to section 552.022 of the
Government Code. -

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, such as
section 58.007 of the Family Code. The relevant language of section 58.007 reads:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult files
and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
‘concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(c). Under section 58.007, juvenile law enforcement records relating to
conduct that occurred on or after September 1, 1997, are confidential. See id. § 51.03(a), (b)
(defining “delinquent conduct” and “conduct indicating a need for supervision”). For
purposes of section 58.007(c), a “child” is a person who is ten years of age or older and under
seventeen years of age at the time of the reported conduct. See id. § 51.02(2). The
information we have marked involves juvenile delinquent conduct that occurred after
September 1, 1997. You do not indicate, nor does it appear, that any of the exceptions in
section 58.007 apply to this information. Therefore, the information we have marked is

“The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 (1987).
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confidential under section 58.007(c) of the Family Code and must be withheld in its entirety
under section 552.101 of the Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has determined that common-law privacy
protects the identities of juvenile offenders. See Open Records Decision No. 394 (1983); ¢f
Fam. Code § 58.007 (c).

Upon review, we find the information we have marked satisfies the standard articulated by
the Texas Supreme Court in Industrial Foundation. Accordingly, the district must withhold
the information we have marked under section 552.101 of the Government Code in
_conjunction with common-law privacy. The remaining information subject to
section 552.022(a)(1) of the Government Code must be released.

The district asserts the remaining information is excepted from disclosure under
section 552.103 of the Government Code, which provides, in part, as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (¢). The governmental body has the burden of providing relevant
facts and documents to show the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated on the date the governmental body received the request for
information and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found.,958 S.W.2d 479,481 (Tex. App.—Austin 1997, orig. proceeding);
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Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984,
writref’d n.r.e.); Open Records Decision No. 551 at4 (1990). The governmental body must

meet both prongs of this test for information to be excepted from disclosure under
section 552.103(a).

The question of whether litigation is reasonably anticipated must be determined on a
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate
litigation is reasonably anticipated, the governmental body must furnish concrete evidence
that litigation involving a specific matter is realistically contemplated and is more than mere
conjecture. /d. Concrete evidence to support a claim that litigation is reasonably anticipated
may include, for example, an attorney for a potential opposing party making a demand for
payment and asserting an intent to sue if such payments are not made. Open Records
Decision Nos. 555 at 3 (1990), 346 (1982). In addition, this office has concluded litigation
was reasonably anticipated when the potential opposing party threatened to sue on several
occasions and hired an attorney. See Open Records Decision No. 288 at2 (1981). However,
an individual publicly threatening to bring suit against a governmental body, but who does
not actually take objective steps toward filing suit, is not concrete evidence that litigation is
reasonably anticipated. See Open Records Decision No. 331 at 1-2 (1982).

You assert the remaining information is excepted under section 552.103 of the Government
Code. You inform us at the time the requests were made, the district had reason to believe
the requestor, an attorney, had been retained by the parents of a district student based upon
media interviews given by the attorney. You also state, at the time the requests were made,
the attorney at issue filed a Title IX lawsuit against the district regarding the same claims
discussed in the media. Based on your representations and our review of the submitted
documents, we conclude the district was a party to pending litigation on the date it received
the present requests for information. You further state the remaining information is related
to the pending litigation because it pertains to the claims in the lawsuit. Upon review of your
arguments and the information at issue, we find the submitted information relates to litigation
that was pending when the district received this request for information. Accordingly, the
district may withhold the remaining information under section 552.103 of the Government
Code.

We note once information has been obtained by all parties to the litigation through discovery
or otherwise, no section 552.103(a) interest exists with respect to that information. See Open
Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either been
obtained from or provided to the opposing party in the litigation is not excepted from
disclosure under section 552.103(a), and it must be disclosed. Further, the applicability of
section 552.103(a) ends once the litigation has been concluded. Attorney General Opinion
MW-575 (1982); Open Records Decision No. 350 (1982).

In summary, to the extent the submitted information is identical to the information previously
requested and ruled upon by this office, the district must continue to rely on Open Records
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Letter No. 2017-16068 as a previous determination and withhold or release the identical
information in accordance with that ruling. The TCOLE identification numbers are not
subject to the Act and need not be released to the requestor. As the requestor did not
properly request the body worn camera recordings at issue pursuant to chapter 1701 of the
Occupations Code, our ruling does not reach this information and it need not be released.
The district must release the job descriptions we have marked if the district considers the job
descriptions as open to the public pursuant to section 552.022(a)(15) of the Government
Code. The district must withhold the information we have marked under section 552.101
of the Government Code in conjunction with section 58.007(c) of the Family Code. The
district must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy. The remaining information
subject to section 552.022(a)(1) of the Government Code must be released. The district may
withhold the remaining information under section 552.103 of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
‘providing public information under the Act may be directed to the Office of the Attorney
General, toll freg, at (888) 672-6787.
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