ATTORNEY GENERAL OF TEXAS

July 18,2017

Ms. Cathy Cunningham
Counsel for the City of Keller
Boyle & Lowry, L.L.P.

4201 Wingren Drive, Suite 108
Irving, Texas 75062-2763

OR2017-16029
Dear Ms. Cunningham:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 666621.

The City of Keller (the “city”), which you represent, received multiple requests from three
requestors for information related to the Birch Lawn & Racquet Club (“Birch”), named
individuals, and another named entity. You claim the submitted information is excepted
from disclosure under sections 552.101, 552.131, and 552.137 of the Government Code.
You also state release of the submitted information may implicate the proprietary interests
of Birch and two of the named individuals. Accordingly, you state, and provide
documentation showing, you notified Birch and two of the named individuals of the requests
for information and of their right to submit arguments to this office as to why the submitted
information should not be released. See Gov’t Code § 552.305(d); see also Open Records
Decision No. 542 (1990) (statutory predecessor to section 552.305 permits governmental
body to rely on interested third party to raise and explain applicability of exception in the Act
in certain circumstances). We have considered the exceptions you claim and reviewed the
submitted information.

Initially, we note an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice under section 552.305(d) to submit its reasons, if
any, as to why information relating to that party should be withheld from public disclosure.
See Gov’t Code § 552.305(d)(2)(B). As of the date of this letter, we have not received
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comments from any third party explaining why the submitted information should not be
released. Therefore, we have no basis to conclude any third party has a protected proprietary
interest in the submitted information. See id. § 552.110; Open Records Decision Nos. 661
at 5-6 (1999) (to prevent disclosure of commercial or financial information, party must show
by specific factual evidence, not conclusory or generalized allegations, that release of
requested information would cause that party substantial competitive harm), 552 at 5 (1990)
(party must establish prima facie case that information is trade secret), 542 at 3.
Accordingly, the city may not withhold the submitted information on the basis of any
proprietary interest any third party may have in the information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. You assert the submitted W-9 form is confidential under section 6103(a)
of title 26 of the United States Code, which is encompassed by section 552.101 of the
Government Code. Prior decisions of this office have held section 6103(a) of title 26 of the
United States Code renders tax return information confidential. Attorney General Opinion
H-1274 (1978) (tax returns); Open Records Decision Nos. 600 (1992) (W-4 forms), 226
(1979) (W-2 forms). Section 6103(b) defines the term “return information™ as “a taxpayer’s
identity, the nature, source, or amount of his income, payments, receipts, deductions,
exemptions, credits, assets, liabilities, net worth, tax liability, tax withheld, deficiencies,
overassessments, or tax payments . . . or any other data, received by, recorded by, prepared
by, furnished to, or collected by the Secretary [of the Treasury] with respect to a return or
with respect to the determination of the existence, or possible existence, of liability . . . for
any tax, penalty, interest, fine, forfeiture, or other imposition, or offense[.]” See 26 U.S.C.
§ 6103(b)(2)(A). Federal courts have construed the term “return information” expansively
to include any information gathered by the Internal Revenue Service regarding a taxpayer’s
liability under title 26 of the United States Code. See Mallasv. Kolak, 721 F. Supp. 748, 754
(M.D.N.C. 1989), aff'd in part, 993 F.2d 1111 (4th Cir. 1993). However, W-9 tax forms are
requests for taxpayer identification numbers and do not fall within the definition of “tax
return information.” Therefore, the city may not withhold the submitted W-9 tax form under
section 552.101 of the Government Code in conjunction with section 6103(a) of title 26 of
the United States Code.

Section 552.131 of the Government Code relates to economic development information and
provides in part:

(a) Information is excepted from [required public disclosure] if the
information relates to economic development negotiations involving a
governmental body and a business prospect that the governmental body seeks
to have locate, stay, or expand in or near the territory of the governmental
body and the information relates to:

(1) atrade secret of the business prospect; or
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(2) commercial or financial information for which it is demonstrated
based on specific factual evidence that disclosure would cause
substantial competitive harm to the person from whom the
information was obtained. '

(b) Unless and until an agreement is made with the business prospect,
information about a financial or other incentive being offered to the business
prospect by the governmental body or by another person is excepted from
[required public disclosure].

Gov’t Code § 552.131(a)-(b). Section 552.131(a) excepts from disclosure only “trade
secret[s] of [a] business prospect” and “commercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained.” Id. § 552.131(a).
We note section 552.131(a) does not protect the interests of a governmental body regarding
the release of information pertaining to economic development negotiations. Thus, we do
not address your arguments under section 552.131(a) for the information at issue. Further,
we have not received arguments from any third party explaining the submitted information
contains the third party’s trade secrets or its commercial or financial information. See id.
§ 552.305(d)(2)(B). Because no third party has demonstrated the information at issue
qualifies as a trade secret or release of the information at issue would result in substantial
competitive harm, we conclude none of the information at issue may be withheld pursuant
to section 552.131(a).

Section 552.131(b) of the Government Code protects information about a financial or other
incentive that is being offered to a business prospect by a governmental body or another
person. See id. § 552.131(b). We note the applicability of section 552.131 ends once the
governmental body completes an agreement with the business prospect. Id. § 552.131(c).
You state the submitted information is related to a pending business project and negotiations
with the company at issue are ongoing. Further, the documents reveal the city is in the
process of negotiating an incentive agreement with the business at issue. Upon review, we
find the city may withhold the information we have marked under section 552.131(b) of the
Government Code. However, we find the remaining information does not reveal an incentive
being offered by the city. Accordingly, the city may not withhold the remaining information
under section 552.131(b).

Section 552.136 of the Government Code provides, “[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
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assembled, or maintained by or for a governmental body is confidential.”' Id. § 552.136(b);
see id. § 552.136(a) (defining “access device”). Upon review, we find the city must withhold
the information we have marked under section 552.136 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c).

Section 552.137 is not applicable to a personal e-mail address belonging to a district
employee or official used to conduct official government business. See Austin Bulldog v.

Leffingwell, 490 S.W.3d 240 (Tex. App.—Austin 2016, no pet.) (holding personal e-mail

addresses of government officials used to conduct official government business are not
e-mail addresses of “members of the public” for purposes of Gov’t Code § 552.137(a)).

Because we are unable to discern whether the personal e-mail addresses within the remaining
information belong to city employees or officials or fall within the scope of
subsection 552.137(c), we must rule conditionally. To the extent the personal e-mail
addresses in the remaining information belong to members of the public and are not excluded
by subsection 552.137(c), the city must withhold such e-mail addresses under
section 552.137, unless the individuals to whom the e-mail addresses belong affirmatively
consent to their release. See Gov’t Code § 552.137(b). However, to the extent the personal
e-mail addresses at issue are excluded by subsection 552.137(c) or belong to a city employee
or official, the e-mail addresses may not be withheld under section 552.137 of the
Government Code.

In summary, the city may withhold the information we have marked under
section 552.131(b) of the Government Code. The city must withhold the information we
have marked under section 552.136 of the Government Code. To the extent the personal e-
mail addresses in the remaining information belong to members of the public and are not
excluded by subsection 552.137(c), the city must withhold such e-mail addresses under
section 552.137, unless the individuals to whom the e-mail addresses belong affirmatively
consent to their release. The city must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

'"The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987). :
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Tl

Tim Neal

Assistant Attorney General
Open Records Division
TN/tdw

Ref: ID# 666621

Enc. Submitted documents

c: 3 Requestors
- (w/o enclosures)

2 Third Parties
(w/o enclosures)



