
July 18, 2017 

Mr. Christopher Gregg 
Counsel for the City of Webster 
Gregg & Gregg, P.C. 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

16055 Space Center Boulevard, Suite 150 
Houston, Texas 77062 

Dear Mr. Gregg: 

OR2017-16009 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 666888. 

The City of Webster (the "city"), which you represent, received a request for all complaints 
involving city police officers within a specified time and information related to improper 
conduct and the issuance of tickets. You state you have no information responsive to a 
portion of the request. 1 You claim the submitted information is excepted from disclosure 

. under sections 552.101, 552.103, 552.115, 552.130, and 552.137 of the Government Code. 
We have considered the exceptions you claim and reviewed the submitted information. 
Initially, we note some of the submitted information is subject to section 552.022 of the 
Government Code. Section 552.022(a) provides, in relevant part: 

(a) [T]he following categories ofinformation are public information and not 
excepted from required disclosure unless made confidential under this 
chapter or other law: 

'The Act does not require a governmental body that receives a request for information to create 
information that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v. 
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision 
Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983). 
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(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 

Gov't Code§ 552.022(a)(l). The submitted information includes completed investigations 
that are subject to section 552.022(a)(l ). The city must release the completed investigations 
pursuant to section 552.022(a)(l) unless they are excepted from disclosure under 
section 552.108 of the Government Code or are made confidential under the Act or other 
law. See id. You seek to withhold the information subject to section 552.022(a)(l) under 
section 552.103 of the Government Code. However, section 552.103 is discretionary in 
nature and does not make information confidential under the Act. See Dallas Area Rapid 
Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) 
(governmental body may waive Gov't Code § 552.103); see also Open Records Decision 
Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of 
discretionary exceptions). Therefore, the information subject to section 552.022, which we 
marked, may not be withheld under section 552.103 of the Government Code. However, as 
sections 552.101, 552.102, 552.115, 552.130, and 552.136 of the Government Code make 
information confidential under the Act, we will consider the applicability of these sections 
to the information subject to section 552.022.2 We will also consider your argument under 
section 552.103 for the information not subject to section 552.022. 

Section 552.103 of the Government Code provides, in relevant part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code§ 552.103(a), (c). The governmental body claiming section 552.103 has the 
burden of providing relevant facts and documents sufficient to establish the applicability of 

2The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481(1987),480 (1987), 470 
(1987). 
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section 552.103 to the information it seeks to withhold. To meet this burden, the 
governmental body must demonstrate: (1) litigation was pending or reasonably anticipated 
on the date of its receipt of the request for information, and (2) the information at issue is 
related to that litigation. See Univ. ofTex. Law Sch. v. Tex; Legal Found, 958 S.W.2d 479 
(Tex. App.-Austin 1997, orig. proceeding); Heard v. Houston Post Co., 684 S.W.2d 210 
(Tex. App.-Houston [1st Dist.] 1984, writ refd n.r.e.). Both elements of the test must be 
m.et in order for information to be excepted from. disclosure under section 552.103. See 
Open Records Decision No. 551 at 4 (1990). 

You state, and provide documentation showing, prior to the city's receipt of the instant 
request, a lawsuit styled Rose v. City of Webster, Cause No. 4:16-CV-01188, was filed and 
is currently pending against the city in the United States District Court for the Southern 
District of Texas, Houston Division. Therefore, we agree litigation was pending on the date 
the city received the present request for information. You also state the information at issue 
pertains to the substance of the lawsuit claims. Based on your representations and our 
review, we find the information at issue is related to the pending litigation. Therefore, we 
conclude the city m.ay withhold the information that is not subject to section 552.022(a)(l) 
under section 552.103 of the Government Code.3 

Generally, however, once information has been obtained by all parties to the litigation though 
discovery or otherwise, no section 5 52.103 (a) interest exists with respect to that information. 
See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either 
been obtained from. or provided to all parties to the pending litigation is not excepted from. 
disclosure under section 552.103(a) and must be disclosed. Further, the applicability of 
section 552.103(a) ends once the litigation has been concluded. See Attorney General 
Opinion MW-575 (1982); see also Open Records Decision No. 350 (1982). 

Section 552.102(a) of the Government Code excepts from. disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.102(a). The Texas Supreme Court held 
section 5 52.102( a) excepts from. disclosure the dates of birth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. ofTex., 354 S.W.3d 336 (Tex. 2010). Accordingly, the citym.ustwithhold 
the employees' dates ofbirth we marked under section 552.102(a) of the Government Code.4 

Section 552.101 of the Government Code excepts "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." Gov't Code § 552.101. 

3 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 

4As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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Section 552.101 encompasses the doctrine of common-law privacy, which protects 
information that is (1) highly intimate or embarrassing, the publication of which would be 
highly objectionable to a reasonable person, and (2) not oflegitimate concern to the public. 
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the 
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. This office has 
concluded some kinds of medical information are generally highly intimate or embarrassing. 
See Open Records Decision No. 455 (1987). This office has found personal financial 
information not relating to a financial transaction between an individual and a governmental 
body is generally highly intimate or embarrassing. See Open Records Decision Nos. 523 
(1989) (common-law privacy protects credit reports, financial statements, and other personal 
financial information), 373 (1983) (sources of income not related to financial transaction 
between individual and governmental body protected under common-law privacy). 
Additionally, the court of appeals has concluded public citizens' dates of birth are protected 
by common-law privacy pursuant to section 552.101. See Paxton v. City of Dallas, 
No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.-Austin May 22, 2015, pet. 
denied) (mem. op.). The doctrine of common-law privacy also protects a compilation of an 
individual's criminal history, which is highly embarrassing information, the publication of 
which would be highly objectionable to a reasonable person. Cf United States Dep 't of 
Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (when 
considering prong regarding individual's privacy interest, court recognized distinction 
between public records found in courthouse files and local police stations and compiled 
summary of information and noted that individual has significant privacy interest in 
compilation of one's criminal history). Furthermore, we find a compilation ofa private 
citizen's criminal history is generally not of legitimate concern to the public. We note, 
however, records relating to routine traffic violations are not considered criminal history 
information. Cf Gov't Code§ 411.082 (2)(B) (criminal history record information does not 
include driving record information). We also note this office has concluded the public has 
a legitimate interest in information that relates to public employees and their conduct in the 
workplace. See, e.g., Open Records Decision Nos. 562 at 10 (1990) (personnel file 
information does not involve most intimate aspects of human affairs but in fact touches on 
matters oflegitimate public concern), 4 70 at 4 Gob performance does not generally constitute 
public employee's private affairs), 444 at 3 (1986) (public has obvious interest in information 
concerning qualifications and performance of government employees), 405 at 2 (1983) 
(manner in which public employee's job was performed cannot be said to be of minimal 
public interest). 

Upon review, we find a portion of the remaining information satisfies the standard articulated 
by the Texas Supreme Court in Industrial Foundation. Therefore, the city must withhold the 
information we marked and all public citizens' dates of birth under section 552.101 of the 
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Government Code in conjunction with common-law privacy. 5 However, we find the city has 
failed to demonstrate the remaining information is highly intimate or embarrassing and of 
no legitimate public interest. Thus, the city may not withhold the remaining information 
under section 552.101 in conjunction with common-law privacy. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. See Gov't Code § 552.130. Accordingly, the city must 
withhold the motor vehicle record information we marked under section 552.130 of the 
Government Code. 

Section 5 52.136 of the Government Code provides, "[ n ]otwithstanding any other provision 
of [the Act], a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Id. § 552.136(b ); 
see id.§ 552.136(a) (defining "access device"). This office has determined insurance policy 
numbers are access device numbers for purposes of section 552.136. Accordingly, the city 
must withhold the insurance policy number we marked under section 552.136 of the 
Government Code. 

In summary, the city may withhold the information that is not subject to 
section 552.022(a)(l) under section 552.103 of the Government Code. The city must 
withhold the employees' dates of birth we marked under section 552.102(a) of the 
Government Code. The city must withhold the information we marked and all public 
citizens' dates of birth under section 552.101 of the Government Code in conjunction with 
common-law privacy. The city must withhold the motor vehicle record information we 
marked under section 552.130 of the Government Code. The city must withhold the 
insurance policy number we marked under section 552.136 of the Government Code. The 
city must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us;. therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 

5 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely 

_/ 
Meagan J. Conway 
Assistant Attorney General 
Open Records Division 

MC/sb 

Ref: ID# 666888 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


