
KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

July 6, 2017 

Ms. Alexis G. Allen 
Counsel for the City of Lancaster 
Nichols, Jackson, Dillard, Hager & Smith, LLP 
500 North Akard Street, Suite 1800 
Dallas, Texas 75201 

Dear Ms. Allen: 

OR2017-15064 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 665077 (City File No. 85800). 

The City of Lancaster (the "city"), which you represent, received a request for the personnel 
file of a former employee. You claim the submitted information is excepted from disclosure 
under sections 552.102, 552.103, 552.117, 552.130, 552.137, and 552.147 of the 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

Initially, we note some of the submitted information is subject to section 552.022 of the 
Government Code, which provides in pertinent part: 

(a) [T]he following categories ofinformation are public information and not 
excepted from required disclosure unless made confidential under this 
chapter or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108 [of the Government Code]; 
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(3) inforniation in an account, voucher, or contract relating to the 
receipt or expenditure of public or other funds by a governmental 
body; [and] 

(15) information regarded as open to the public under an agency's 
policies[.] 

Gov't Code § 552.022(a)(l), (3), (15). We note portions of the submitted information 
consist of a completed evaluation subject to section 552.022(a)(l). Additionally, some of 
the submitted information consists ofinformation in an account, voucher, or contract relating 
to the receipt or expenditure of public or other funds by a governmental body, and, thus, is 
subject to section 552.022(a)(3). Lastly, you have also submitted a job description 
subject to section 552.022(a)(l5). The city must release the information subject to 
section 552.022(a)(l) unless it is excepted from disclosure under section 552.l 08 of the 
Government Code or expressly made confidential under the Act or other law. See id 
§ 552.022(a)(l). The city may withhold information subject to section 552.022(a)(3) and, 
to the extent the city considers the job description open to the public, the information subject 
to section 552.022(a)(l 5) only to the extent this information is confidential under the Act or 
other law. See id. § 552.022(a)(3), (15). You raise section 552.103 for the information at 
issue. However, section 552.103 does not make information confidential under the Act. 
Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 
(Tex. App.-Dallas 1999, no pet.) (governmental body may waive section 552.103); see also 
Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). 
Accordingly, the city may not withhold the information subject to sections 552.022(a)(l) 
and 552.022(a)(3) of the Government Code under section 552.103 of the Government Code. 
Further, if the city considers the job description as open to the public, then it is subject to 
section 552.022(a)(15) and the city may not withhold that information under section 552.103 
of the Government Code. However, as sections 552.101, 552.117, 552.130, and 552.137 of 
the Government Code make information confidential under the Act, we will consider the 
applicability of these exceptions to the submitted information. 1 Further, we will consider 
your assertion of section 552.103 for the information not subject to section 552.022 of the 
Government Code. 

Section 552.103 of the Government Code provides, in relevantpart: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 

1The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987), 470 (1987). 
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employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code§ 552.103(a), (c). A governmental body has the burden of providing relevant 
facts and documents sufficient to establish the applicability of section 552.103 to the 
information it seeks to withhold. To meet this burden, the governmental body must 
demonstrate: (1) litigation was pending or reasonably anticipated on the date of its receipt 
of the request for information and (2) the information at issue is related to that litigation. See 
Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, 
orig. proceeding); Heardv. Houston Post Co., 684 S.W.2d 210 (Tex. App.-Houston [1st 
Dist.] 1984, writ ref'd n.r.e.). Both elements of the test must be met in order for information 
to be excepted from disclosure under section 552.103. See Open Records Decision No. 551 
at 4 (1990). 

Whether litigation is reasonably anticipated must be determined on a case-by-case basis. See 
Open Records Decision No. 452 at 4 (1986). To demonstrate litigation is reasonably 
anticipated, the governmental body must furnish concrete evidence that litigation involving 
a specific matter is realistically contemplated and is more than mere conjecture. Id. 
Concrete evidence to support a claim litigation is reasonably anticipated may include, for 
example, the governmental body's receipt of a letter containing a specific threat to sue the 
governmental body from an attorney for a potential opposing party. See Open Records 
Decision No. 555 (1990); see also Open Records Decision No. 518 at 5 (1989) (litigation 
must be "realistically contemplated"). In addition, this office has concluded litigation was 
reasonably anticipated when the potential opposing party hired an attorney who made a 
demand for disputed payments and threatened to sue if the payments were not made 
promptly, or when an individual threatened to sue on several occasions and hired an attorney. 
See Open Records Decision Nos. 346 (1982), 288 (1981). 

This office has long held that for the purposes of section 552.103, "litigation" includes 
"contested cases" conducted in a quasi-judicial forum. See Open Records Decision 
Nos. 474 (1987), 368 (1983), 336 (1982), 301 (1982). Likewise, "contested cases" 
conducted under the Texas Administrative Procedure Act, chapter 2001 of the Government 
Code, constitute "litigation" for purposes of section 552.103. See Open Records Decision 
Nos. 588 (1991) (concerning former State Board oflnsurance proceeding), 301 (concerning 
hearing before Public Utilities Commission). In determining whether an administrative 
proceeding is conducted in a quasi-judicial forum, some of the factors this office considers 
are whether the administrative proceeding provides for discovery, evidence to be heard, 
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factual questions to be resolved, the making of a record, and whether the proceeding is an 
adjudicative forum of first jurisdiction with appellate review of the resulting decision without 
a re-adjudication of fact questions. See ORD 588. 

You argue the city reasonably anticipates litigation with respect to the submitted information 
because prior to the date of the instant request, the named former employee filed a claim with 
the Texas Workforce Commission (the "commission") for unemployment benefits. You 
also inform us the claim was outstanding at the time of the request. However, we find you 
have failed to demonstrate an unemployment compensation claim hearing constitutes 
litigation for purposes of section 5 52.103. Furthermore, you have failed to demonstrate any 
individual had taken any objective steps toward litigation against the city with respect to the 
submitted information prior to the date the city received the request for information. Thus, 
the city has failed to demonstrate it reasonably anticipated litigation on the date it received 
the request, and we conclude the city may not withhold the any portion of the information 
not subject to section 552.022 under section 552.103 of the Government Code. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. This exception encompasses section 6103(a) of title 26 of the United States 
Code. Prior decisions of this office have held section 6103(a) of title 26 of the United States 
Code renders federal tax return information confidential. See Attorney General Opinion 
H-1274 (1978) (tax returns); Open Records Decision Nos. 600 (1992) (W-4 forms), 226 
(1979) (W-2 forms). Section 6103(b) defines the term "return information" as "a taxpayer's 
identity, the nature, source, or amount of his income, payments, receipts, deductions, 
exemptions, credits, assets, liabilities, net worth, tax liability, tax withheld, deficiencies, 
overassessments, or tax payments ... or any other data, received by, recorded by, prepared 
by, furnished to, or collected by the Secretary [of the Treasury] with respect to a return or 
with respect to the determination of the existence, or possible existence, of liability ... for 
any tax, penalty, interest, fine, forfeiture, or other imposition, or offense[.]" See 26 U.S.C. 
§ 6103(b)(2)(A). Federal courts have construed the term "return information" expansively 
to include any information gathered by the Internal Revenue Service regarding a taxpayer's 
liability under title 26 of the United States Code. See Mallasv. Kolak, 721 F. Supp. 748, 754 
(M.D.N.C. 1989), aff'd in part, 993 F.2d 1111 (4th Cir. 1993). Thus, the submitted W-4 
form, which we have marked, constitutes tax return information that is confidential under 
section 6103(a) of title 26 of the United States Code and must be withheld under 
section 552.101 of the Government Code. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.102(a). The Texas Supreme Court held 
section 552. l 02( a) excepts from disclosure the dates of birth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Upon review, we find no portion of 
the remaining information is subject to section 5 52 .102( a) of the Government Code, and the 
city may not withhold any of the remaining information on that basis. 



Ms. Alexis G. Allen - Page 5 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person and (2) not of 
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd, 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id at 683. This office has found personal financial information not relating to 
a financial transaction between an individual and a governmental body is generally highly 
intimate or embarrassing. See Open Records Decision Nos. 523 (1989) (common-law 

. privacy protects credit reports, financial statements, and other personal financial 
information), 373 (1983) (sources of income not related to financial transaction between 
individual and governmental body protected under common-law privacy). However, this 
office has concluded the public has a legitimate interest in information that relates to public 
employees and their conduct in the workplace. See, e.g., Open Records Decision Nos. 562 
at 10 (1990) (personnel file information does not involve most intimate aspects of human 
affairs but in fact touches on matters of legitimate public concern), 470 at 4 (1987) Gob 
performance does not generally constitute public employee's private affairs), 444 at 3 (1986) 
(public has obvious interest in information concerning qualifications and performance of 
government employees), 405 at 2 (1983) (manner in which public employee's job was 
performed cannot be said to be of minimal public interest), 392 (1982) (reasons for 
employee's resignation ordinarily not private). We further note the scope of a public 
employee's privacy is narrow. See Open Records Decision No. 423 at 2 (1984). Upon 
review, we find the information we have marked satisfies the standard articulated by the 
Texas Supreme Court in Industrial Foundation. Therefore, the city must withhold the 
information we have marked under section 552.10 I of the Government Code in conjunction 
with common-law privacy. 

Section 552.117(a)(l) of the Government Code excepts from disclosure the home address 
and telephone number, emergency contact information, social security number, and family 
member information of a current or former employee or official of a governmental body who 
requests this information be kept confidential under section 552.024 of the Government 
Code. See Gov't Code§ 552.117(a)(l). We note section 552.117 is also applicable to 
personal cellular telephone numbers, provided the cellular telephone service is not paid for 
by a governmental body. See OpenRecordsDecisionNo. 506 at 5-6 (1988) (section552.117 
not applicable to cellular telephone numbers paid for by governmental body and intended for 
official use). Whether a particular item of information is protected by section 552.117( a)(l) 
must be determined at the time of the governmental body's receipt of the request for the 
information. See Open Records Decision No. 530 at 5 (1989). Thus, information may be 
withheld under section 552.ll 7(a)(l) only on behalf of a current or former employee or 
official who made a request for confidentiality under section 552.024 prior to the date of the 
governmental body's receipt of the request for the information. Information may not be 
withheld under section 552.117( a)(l) on behalf of a current or former employee or official 
who did not timely request under section 552.024 the information be kept confidential. 
Therefore, to the extent the individuals whose information is at issue timely requested 
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confidentiality under section 552.024 of the Government Code, the city must withhold the 
information we have marked under section 5 52.11 7 (a)( 1) of the Government Code; however, 
the marked cellular telephone number may be withheld only if a governmental body does not 
pay for the cellular telephone service. Conversely, to the extent the individuals at issue did 
not timely request confidentiality under section 552.024, the city may not withhold the 
marked information under section 552.117(a)(l). 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. See Gov't Code§ 552.130. Upon review, we find none of the 
remaining information is subject to section 552.130 of the Government Code, and the city 
may not withhold any of the remaining information on that basis. 

Section 552.136 of the Government Code provides, "notwithstanding any other provision of 
[the Act], a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Id.§ 552.136(b); 
see id. § 552.136(a) (defining "access device"). Accordingly, the city must withhold the 
routing and bank account numbers we have marked under section 552.136 of the 
Government Code. 

Section 5 52.13 7 excepts from disclosure "an e-mail address of a member of the public that 
is provided for the purpose of communicating electronically with a governmental body" 
unless the member of the public consents to its release or the e-mail address is of a type 
specifically excluded by subsection (c). See id.§ 552.137(a)-(c). Section 552.137 does not 
apply to an institutional e-mail address, the general e-mail address ofa business, an e-mail 
address of a person who has a contractual relationship with a governmental body, an e-mail 
address of a vendor who seeks to contract with a governmental body, an e-mail address 
maintained by a governmental entity for one of its officials or employees, or an e-mail 
address provided to a governmental body on a letterhead. See id. § 552.137(c). We are 
unable to determine if some of the e-mail addresses we have marked are e-mail addresses 
that fall within the scope of subsection 5 52.13 7 ( c ). Accordingly, we must rule conditionally. 
To the extent the e-mail addresses we have marked are not excluded by 
subsection 552.137( c) of the Government Code, the city must withhold such e-mail addresses 
under section 552.137 of the Government Code, unless the individuals to whom the e-mail 
addresses belong affirmatively consent to their release. See id. § 552.137(b ). However, to 
the extent the e-mail addresses at issue are excluded by subsection 552.137(c), the e-mail 
addresses may not be withheld under section 552.137 of the Government Code. 

Section 552.147(a) of the Government Code excepts the social security number of a living 
individual from public disclosure. Id.§ 552.147(a). Upon review, we find none of the 
remaining information is subject to section 552.147 of the Government Code, and the city 
may not withhold any of the remaining information on that basis. 
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In summary, the city must withhold the submitted W-4 form, which we have marked, under 
section 552.101 of the Government Code in conjunction with section 6103(a) of title 26 of 
the United States Code. The city must withhold the information we have marked under 
section 552.l 01 of the Government Code in conjunction with common-law privacy. To the 
extent the individuals whose information is at issue timely requested confidentiality under 
section 552.024 of the Government Code, the city must withhold the information we have 
marked under section 552.117(a)(l) of the Government Code; however, the marked cellular 
telephone numbers may be withheld only if a governmental body does not pay for the cellular 
telephone service. The city must withhold the routing and bank account numbers we have 
marked under section 552.136 of tlie Government Code. To the extent the e-mail addresses 
we have marked are not excluded by subsection 5 52.13 7 ( c) of the Government Code, the city 
must withhold such e-mail addresses under section 552.13 7 of the Government Code, unless 
the individuals to whom the e-mail addresses belong affirmatively consent to their release. 
The city must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Ian Lancaster 
Assistant Attorney General 
Open Records Division 

IML/tdw 

Ref: ID# 665077 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


