
KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

June 29, 2017 

Ms. Ana Vieira Ayala 
Assistant General Counsel & Public Information Coordinator 
Office of General Counsel 
The University of Texas System 
210 West 7th Street 
Austin, Texas 78701 

Dear Ms. Ayala: 

OR2017-14547 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 664350 (OGC# 175177). 

The University of Texas M. D. Anderson Cancer Center (the "university") received a request 
for all information contained in the employment file of a named police officer. The 
university states it is releasing some information. The university informs us it will redact 
information pursuant to sections 552.024(c), 552.1175, 552.130(c), and 552.136(c), of the 
Government Code. 1 The university further states it will redact information in accordance 

1Section 552.024( c )(2) of the Government Code authorizes a governmental body to redact information 
protected by section 5 52.117 ( a)(l) of the Government Code without the necessity ofrequesting a decision under 
the Act if the current or former employee or official to whom the information pertains timely chooses not to 
allow public access to the information. See Gov't Code § 552.024(c)(2). Section 552.1175(±) of the 
Government Code authorizes a governmental body to redact under section 552.1175(b ), without the necessity 
of requesting a decision from this office, the home addresses and telephone numbers, emergency contact 
information, dates of birth, social security number, and family member information of certain individuals who 
properly elect to keep this information confidential. See id. § 552.1175(b ), (f). If a governmental body redacts 
such information, it must notify the requestor in accordance with section 552.1175(h). See id. § 552.1175(g), 
(h). Section 552.130(c) of the Government Code allows a governmental body to redact the information 
described in section 552.130(a) without the necessity of seeking a decision from the attorney general. See id. 
§ 552.13 O( c ). If a governmental body redacts such information, it must notify the requestor in accordance with 
section 552.130(e). See id. § 552.130(d), (e). Section 552.136 of the Government Code permits a 
governmental body to withhold the information described in section 5 52 .13 6(b) without the necessity of seeking 
a decision from this office. See id. § 552.136(c). Ifa governmental body redacts such information, it must 
notify the requestor in accordance with section 552.136(e). See id. § 552.136(d), (e). 
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with Open Records Letters Nos. 2016-18736 (2016) and 2016-18051 (2016) and Open 
Records Decision No. 684 (2009).2 You claim some of the submitted information is 
excepted from disclosure under sections 552.101, 552.108 and 552.122 of the Government 
Code. Additionally, the university states release of the submitted information may implicate 
the proprietary interests of Axon Eneterprises, Inc. ("Axon") and Profiles International, Inc. 
("Profiles). Accordingly, the university states, and provides documentation showing, it 
notified Axon and Profiles of the request for information and of their right to submit 
arguments to this office as to why the submitted information should not be released. See 
Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990) (statutory 
predecessor to section 552.305 permits governmental body to rely on interested third party 
to raise and explain applicability of exception in the Act in certain circumstances). We have 
considered the exceptions you claim and reviewed the submitted representative sample of 
information. 3 

Initially, we note an interested third party is allowed ten business days after the date of its 
receipt of the governmental body's notice under section 552.305(d) to submit its reasons, if 
any, as to why information relating to that party should be withheld from public disclosure. 
See Gov't Code § 552.305(d)(2)(B). As of the date of this letter, we have not received 
comments from Axon or Profiles explaining why the submitted information should not be 
released. Therefore, we have no basis to conclude either Axon or Profiles has a protected 
proprietary interest in the submitted information. See id § 5 52.11 O; Open Records Decision 
Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial information, party 
must show by specific factual evidence, not conclusory or generalized allegations, release 
of requested information would cause that party substantial competitive harm), 552 at 5 
(1990) (party must establish prima facie case information is trade secret), 542 at 3. 
Accordingly, the university may not withhold the submitted information on the basis of any 
proprietary interest Axon or Profiles may have in the information. 

20pen Records Letter No. 2016-18051 is a previous determination authorizing the university to 
withhold the dates of birth of current and former employees of the university under section 552.102 of the 
Government Code when the dates of birth are held in an employment context without requesting a decision from 
this office. See id. § 552.301(a); Open Records Decision No. 673 (2001) (listing elements of second type of 
previous determination under section 552.301(a) of the Government Code). Open Records Letter 
No. 2016-18736 is a previous determination authorizing the university to withhold the dates of birth ofliving 
individuals under section 552.101 of the Government Code in conjunction with common-law privacy without 
requesting a decision from this office. See id. Open Records Decision No. 684 is a previous determination to 
all governmental bodies authorizing them to withhold certain categories of information, including a fingerprint 
under section 552.101 of the Government Code in conjunction with section 560 .003 of the Government Code 
and an e-mail address of a member of the public under section 552.137 of the Government Code, without the 
necessity of requesting an attorney general opinion. 

3We assume the "representative sample" ofrecords submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. Section 552.101 encompasses information made confidential by statute, 
such as the Medical Practice Act ("MP A"), subtitle B of title 3 of the Occupations Code, 
which governs release of medical records. Section 159 .002 of the MP A provides, in relevant 
part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

( c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 15 9. 002( a)-( c). Information subj ectto the MP A includes both medical records 
and information obtained from those medical records. See id.§§ 159.002, .004. This office 
has concluded the protection afforded by section 159 .002 extends only to records created by 
either a physician or someone under the supervision of a physician. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find the information 
you have marked constitutes records of the identity, diagnosis, evaluation, or treatment of a 
patient by a physician that were created or are maintained by a physician. Accordingly, the 
university must withhold the marked medical records under section 552.101 of the 
Government Code in conjunction with the MP A. 

Section 552.101 of the Government Code also encompasses section 1701.454 of the 
Occupations Code, which governs the public availability of information submitted to the 
Texas Commission on Law Enforcement ("TCOLE") under subchapter J of chapter 1701 of 
the Occupations Code. Section 1701.454 provides as follows: 

(a) All information submitted to the [TCOLE] under this subchapter is 
confidential and is not subject to disclosure under [the Act] unless the person 
resigned or was terminated due to substantiated incidents of excessive force 
or violations of the law other· than traffic offenses. 
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(b) Except as provided by this subchapter, a [TCOLE] member or other 
person may not release information submitted under this subchapter. 

Occ. Code.§ 1701.454. The submitted information contains anF-5 form that was submitted 
to TC OLE pursuant to subchapter J of chapter 1701 of the Occupations Code. You state the 
officer at issue did not resign and was not terminated due to substantiated incidents of 
excessive force or violations of the law other than traffic offenses. Therefore, the university 
must withhold the F-5 form you have marked under section 552.101 of the Government Code 
in conjunction with section 1701.454 of the Occupations Code. 

Section 552.101 of the Government Code also encompasses section 1703.306 of the 
Occupations Code, which provides: 

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or 
a person for whom a polygraph examination is conducted or an employee of 
the person, may not disclose information acquired. from a polygraph 
examination to another person other than: 

(1) the examinee or any other person specifically designated in 
writing by the examinee[.] 

Id. § 1703 .306( a)(l ). The submitted information contains records acquired from a polygraph 
examination. The requestor does not fall within any of the categories of individuals who are 
authorized to receive the submitted polygraph information under section 1703.306(a). 
Accordingly, the university must withhold the polygraph information you have marked under 
section 552.101 of the Government Code in conjunction with section 1703.306 of the 
Occupations Code. 

Section 552.101 of the Government Code also encompasses laws that make criminal history 
record information ("CHRI") confidential. CHRI generated by the National Crime 
Information Center or by the Texas Crime Information Center is confidential under federal 
and state law. Title 28, part 20 of the Code of Federal Regulations governs the release of 
CHRI states obtain from the federal government or other states. Open Records Decision 
No. 565 at 7 (1990). The federal regulations allow each state to follow its individual law 
with respect to CHRI it generates. Id. at 10-12. Section 411.083 of the Government Code 
deems confidential CHRI the Department of Public Safety ("DPS") maintains, except DPS 
may disseminate this information as provided in chapter 411, subchapter F of the 
Government Code. See Gov't Code§ 411.083. Sections 41 l.083(b)(l) and 41 l.089(a) of 
the Government ~ode authorize a criminal justice agency to obtain CHRI; however, a 
criminal justice agency may not release CHRI except to another criminal justice agency for 
criminal justice purposes. See id. § 411.089(b )(1 ). Upon review, we find the information 
you have marked constitutes confidential CHRI. This information must be withheld under 
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section 552.101 of the Government Code in conjunction with section 411.083 of the 
Government Code. 

Section 552.101 of the Government Code also encompasses section 411.192 of the 
Government Code, which governs the release ofinformation maintained by DPS concerning 
the licensure of an individual to carry a concealed handgun. Section 411.192 provides, in 
relevant part: 

(a) [DPS] shall disclose to a criminal justice agency information contained 
in its files and records regarding whether a named individual or any 
individual named in a specified list is licensed under this subchapter. 
Information on an individual subject to disclosure under this section includes 
the individual's name, date of birth, gender, race, zip code, telephone 
number, e-mail address, and Internet website address. Except as otherwise 
provided by this section and by Section 411.193, all other records maintained 
under this subchapter are confidential and are not subject to mandatory 
disclosure under the [Act]. 

(b) An applicant or license holder may be furnished a copy of disclosable 
records regarding the applicant or license holder on request and the payment 
of a reasonable fee. 

Gov't Code § 411.192(a)-(b). The remaining information contains concealed handgun 
license information obtained from DPS. In this instance, the requestor is neither a license 
holder nor a criminal justice agency. Thus, the university must withhold the concealed 
handgun license information you have marked under section 552.101 of the Government 
Code in conj unction with section 411.192 of the Government Code. 

Section 552.101 of the Government Code also encompasses section 611.002 of the Health 
and Safety Code, which provides in part as follows: 

(a) Communications between a patient and a professional, and records of the 
identity, diagnosis, evaluation, or treatment of a patient that are created or 
maintained by a professional, are confidential. 

(b) Confidential communications or records may not be disclosed except as 
provided by Section 611.004 or 611.0045. 

Health & Safety Code § 611.002(a)-(b); see id. § 611.001 (defining "patient" and 
"professional"). Upon review, we find some of the remaining information consists of mental 
health records that are subject to chapter 611 of the Health and Safet): Code. Therefore, the 
university must withhold the information you have marked under section 552.101 of the 
Government Code in conjunction with section 611.002 of the Health and Safety Code. 
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Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. This office has found that personal financial information not relating 
to the financial transaction between an individual and a governmental body is excepted from 
disclosure under common-law privacy. See Open Records Decision No. 600 (1992) (public 

·employee's withholding allowance certificate, designation of beneficiary of employee's 
retirement benefits, direct deposit authorization, and employee's decisions regarding 
voluntary benefits programs, among others, protected under common-law privacy). This 
office has also determined that a public employee's net pay is protected by common-law 
privacy even though it involves a financial transaction between the employee and the 
governmental body. See Attorney General Opinion GA-0572 at 3-5 (2007) (stating that net 
salary necessarily involves disclosure of information about personal financial decisions and 
is background financial information about a given individual that is not oflegitimate concern 
to the public). However, there is a legitimate public interest in the essential facts about a 
financial transaction between an individual and a governmental body. See Open Records 
Decision Nos. 600 at 9 (information revealing that employee participates in group insurance 
plan funded partly or wholly by governmental body is not excepted from disclosure), 545 
(1990) (financial information pertaining to receipt of funds from governmental body or debts 
owed to governmental body not protected by common-law privacy). Upon review, we find 
the information you have marked, satisfies the standard articulated by the Texas Supreme 
Court in Industrial Foundation. Thus, the university must withhold the marked information 
under section 552.101 of the Government Code in conjunction with common-law privacy. 

Section 552.101 of the Government Code also encompasses the doctrine of constitutional 
privacy. Constitutional privacy consists of two interrelated types of privacy: (1) the right to 
make certain kinds of decisions independently and (2) an individual's interest in avoiding 
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type 
protects an individual's autonomy within "zones of privacy" which include matters related 
to marriage, procreation, contraception, family relationships, and child rearing and education. 
Id. The second type of constitutional privacy requires a balancing between the individual's 
privacy interests and the public's need to know information of public concern. Id. The scope 
of information protected is narrower than that under the common law doctrine of privacy; 
the information must concern the "most intimate aspects of human affairs." Id. at 5 (citing 
Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). After review of the 
information at issue, we find you have failed to demonstrate any portion of the remaining 
information falls within the zones of privacy or implicates an individual's privacy interests 
for purposes of constitutional privacy. Therefore, the university may not withhold any of the 
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remaining information under section 552.101 of the Government Code on the basis of 
constitutional privacy. 

Section 552.108(b) excepts from disclosure "[a]n internal record or notation of a law 
enforcement agency or prosecutor that is maintained for internal use in matters relating to 
law enforcement or prosecution . . . if ( 1) release of the internal record or notation would 
interfere with law enforcement or prosecution[.]" Gov't Code§ 552.108(b)(l). This section 
is intended to protect "information which, if released, would permit private citizens to 
anticipate weaknesses in a police department, avoid detection, jeopardize officer safety, and 
generally undermine police efforts to effectuate the laws of this State." City of Fort Worth 
v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.-Austin 2002, no pet.). This office has 
concluded this provision protects certain kinds of information, the disclosure of which might 
compromise the security or operations of a law enforcement agency. See, e.g., Open Records 
Decision Nos. 531 at 3-4 (1989) (detailed guidelines regarding police department's use of 
force policy), 508 at 3-4 (1988) (information relating to future transfers of prisoners), 413 
(1984) (sketch showing security measures for forthcoming execution). However, to claim 
this aspect of section 552.108 protection a governmental body must meet its burden of 
explaining how and why release of the information at issue would interfere with law 
enforcement and crime prevention. Open Records Decision No. 562 at 10 (1990). Further, 
commonly known policies and techniques may not be withheld under section 552.108. See, 
e.g., Open Records Decision Nos. 531 at 2-3 (former section 552.108 does not protect Penal 
Code provisions, common-law rules, and constitutional limitations on use of force), 252 at 3 
( 1980) (governmental body did not meet burden because it did not indicate why investigative 
procedures and techniques submitted were any different from those commonly known with 
law enforcement and crime prevention). To prevail on its claim that section 552.108(b)(l) 
excepts information from disclosure, a 1aw-enforcement agency must do more than merely 
make a conclusory assertion that releasing the information would interfere with law 
enforcement. The determination of whether the release of particular records would interfere 
with law enforcement is made on a case-by-case basis. Open Records Decision No. 409 at 2 
(1984). 

You explain revealing the remammg information you have marked under 
section 5 52.108(b )(1) would provide criminals with invaluable information concerning the 
university's police department and the training, operational strategies, procedures, and tactics 
used by officers in securing the university's campus. Upon review, we find you have 
demonstrated release of some of the information would interfere with law enforcement. 
Therefore, the university may withhold the information we have marked under 
section 552.108(b)(l) of the Government Code. However, you have failed to demonstrate 
the release of any of the remaining information at issue would interfere with law 
enforcement. Accordingly, the university may not withhold any of the remaining information 
under section 552.108(b)(l) of the Government Code. 



Ms. Ana Vieira Ayala - Page 8 

Section 552.122 of the Government Code excepts from public disclosure "[a] test item 
developed by a ... governmental body[.]" Gov't Code § 552.122(b). In Open Records 
Decision No. 626 (1994), this office determined the term "test item" in section 552.122 
includes "any standard means by which an individual's or group's knowledge or ability in 
a particular area is evaluated," but does not encompass evaluations of an employee's overall 
job performance or suitability. ORD 626 at 6. The question of whether specific information 
falls within the scope of section 552.122(b) must be determined on a ease-by-case basis. Id. 
Traditionally, this office has applied section 552.122 where release of "test items" might 
compromise the effectiveness of future examinations. Id. at 4-5; see also Open Records 
Decision No. 118(1976). Section 552.122 also protects the answers to test questions when 
the answers might reveal the questions themselves. See Attorney General Opinion JM-640 
at 3 (1987); ORD 626 at 8. 

You state portions of the remaining information provide questions and answers from quizzes 
and tests administered by the university's police department to officers who are in training. 
You contend release of the information at issue would impair the university's ability to test 
for skills expected of the officers. Based on your representations and our review, we 
conclude the information we have marked qualifies as "test items" under section 552.122(b) 
of the Government Code. Therefore, the university may withhold the information we have 
marked under section 552.122(b) of the Government Code. However, we find the remaining 
information at issue evaluates an individual's experience and subjective abilities to respond 
to particular situations and does not test any specific knowledge. Furthermore, some of the 
information includes a scantron score sheet. Upon review, we find you have failed to 
demonstrate how this information constitutes a test item or reveals test questions under 
section 552.122(b) of the Government Code. Thus, the university may not withhold the 
remaining information on the basis of section 552.122(b) of the Government Code. 

We note some of the remaining information may be protected by copyright. A custodian of 
public records must comply with the copyright law and is not required to furnish copies of 
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental 
body must allow inspection of copyrighted materials unless an exception applies to the 
information. Id.; see Open Records Decision No. 109 (1975). If a member of the public 
wishes to make copies of copyrighted materials, the person must do so unassisted by the 
governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, the university must withhold the information you have marked under 
section 552.101 of the Government Code in conjunction with sections 159.002, 1701.454 
and 1703.306(a) of the Occupations Code, sections 411.083 and41 l.192 of the Government 
Code, and section 611.002 of the Health and Safety Code. The university must also withhold 
the information you have marked under section 552.101 of the Government Code in 
conjunction with common-law privacy. The university may withhold the information we 
have marked under section 552.108(b)(l) of the Government Code. The university may 
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withhold the information we have marked under section 552.122(b) of the Government 
Code. The university must release the remaining information; however, any information 
subject to copyright may be released only in accordance with copyright law. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtrnl, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Kelly Mc Wethy 
Assistant Attorney General 
Open Records Division 

KSM/sb 

Ref: ID# 664350 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

2 Third Parties 
(w/o enclosures) 


