KEN PAXTON

ATTORNEY GENERAL OF TEXAS

June 23, 2017

Ms. Ann-Marie Sheely
Assistant County Attorney
Travis County

P.O. Box 1748

Austin, Texas 78767

OR2017-14067
Dear Ms. Sheely:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”™), chapter 552 ofthe Government Code. Your request was
assigned ID# 663115 (County ID# 486546-1).

The Travis County Healthcare District d/b/a Central Health (the “district™) received a request
for specified information regarding two named candidates for a specified position. You state
you have released some information. We understand you have redacted some
information protected by section 552.117(a)(1) of the Government Code pursuant to
section 552.024(c)(2) of the Government Code.! You claim some of the submitted
information is not subject to the Act. In the alternative, you claim portions of the submitted
information are excepted from disclosure under sections 552.101, 552.102, 552.117,
552.136, 552.137, and 552.147 of the Government Code. Additionally, you provide
documentation showing you have notified the two named individuals of their rights to submit
comments to this office why some of the submitted information should not be released.” See
Gov’t Code § 552.304 (interested party may submit comments stating why information

'Section 552.024(c)(2) of the Government Code authorizes a governmental body to redact information
protected by section 552.117(a)(1) ofthe Government Code without the necessity of requesting a decision under
the Act if the current or former employee or official to whom the information pertains timely chooses not to
allow public access to the information. See Gov’t Code § 552.024(c)(2).

*As of the date of this letter, this office has not received comments from one of the named individuals
explaining why any of the submitted information should not be released.
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should or should not be released). We have received comments from one of the named
individuals (the “notified individual”) and from AMN Healthcare, Inc. (“AMN”). We have
considered the submitted arguments and reviewed the submitted information.

Initially, we address your claim some of the submitted information is not subject to the Act.
The Act applies to “public information,” which is defined in section 552.002(a) of the
Government Code as the following:

[[[nformation that is written, produced, collected, assembled, or maintained
under a law or ordinance or in connection with the transaction of official
business:

(1) by a governmental body; or

(2) for a governmental body and the governmental body:
(A) owns the information;
(B) has a right of access to the information; or

(C) spends or contributes public money for the purpose of
writing, producing, collecting, assembling, or maintaining the
information; or

(3) by an individual officer or employee of a governmental body in
the officer’s or employee’s official capacity and the information
pertains to official business of the governmental body.

1d. § 552.002(a). Information is “in connection with the transaction of official business” if
it is “created by, transmitted to, received by, or maintained by an officer or employee of the
governmental body in the officer’s or employee’s official capacity, or a person or entity
performing official business or a government function on behalf of a governmental body,and
pertains to official business of the governmental body.” Id. § 552.002(a-1). Thus, virtually
all of the information in a governmental body’s physical possession constitutes public
information and is subject to the Act. Id. § 552.002(a)(1); see Open Records Decision
Nos. 549 at 4 (1990), 514 at 1-2 (1988). Based on our review, we find the submitted
information was written, produced, collected, assembled, or maintained by the district in
connection with the district’s official business. Thus, we find the submitted information is
subject to the Act and the district must release it unless the information falls within an
exception to public disclosure under the Act. See Gov’t Code §§ 552.006, .021, .301, .302.
Accordingly, we will consider the submitted arguments against disclosure.
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Next, AMN and the notified individual state some of the submitted information is
confidential and, per AMN’s agreement with the district, is not to be disclosed. We note
information is not confidential under the Act simply because the party that submits the
information anticipates or requests it be kept confidential. See Indus. Found. v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 677 (Tex. 1976). In other words, a governmental body
cannot overrule or repeal provisions of the Act by agreement or contract. See Attorney
General Opinion JM-672 (1987); Open Records Decision Nos. 541 at 3 (1990) (“[T]he
obligations of a governmental body under [the Act] cannot be compromised simply by its
decision to enter into a contract.”), 203 at 1 (1978) (mere expectation of confidentiality by
person supplying information did not satisfy requirements of statutory predecessor to Gov’t
Code § 552.110). AMN and the notified individual have not identified any law that
authorizes the district to enter into an agreement to keep any of the submitted information
confidential. Therefore, the district may not withhold AMN’s information unless it falls
within the scope of an exception to disclosure, notwithstanding any expectation or agreement
to the contrary.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the federal Fair Credit Reporting Act (the
“FCRA™), 15 U.S.C. § 1681 ef seq. Section 1681b of the FCRA permits a consumer
reporting agency to furnish a consumer report to a person the consumer reporting agency has
reason to believe intends to use the information for employment purposes. See id.
§ 1681b(a)(3)(B); see also id. § 1681a(b), (d) (defining “person” and “consumer report™).
A criminal history report compiled by a private consumer reporting agency is a “consumer
report” under the FCRA. See id. § 1681a(d) (defining “consumer report™). Section 1681b
further provides “[a] person shall not use or obtain a consumer report for any purpose
unless . . . the consumer report is obtained for a purpose for which the consumer report is
authorized to be furnished under this section; and . . . the purpose is certified in accordance
with section 1681e of this title by a prospective user of the report through a general or
specific certification.” Id. § 1681b(f). Section 1681e provides for the maintenance of
procedures by consumer reporting agencies under which prospective users of consumer
reports must identify themselves, certify the purposes for which they seek information, and
certify that the information will be used for no other purpose. See id. § 1681e(a); see also
Open Records Decision No. 373 at 2 (1983) (stating that federal law strictly limits
distribution of consumer credit reports by credit reporting agencies). You state the submitted
information contains consumer reports furnished to the district by a consumer agency for
purposes of section 1681b of the FCRA. We note the FCRA does not permit the disclosure
of information in a consumer report for the purpose of responding to a request for
information under the Act. Therefore, the district must withhold the information we marked
under section 552.101 of the Government Code in conjunction with the FCRA.?

*As our ruling is dispositive, we need not address the remaining arguments against disclosure of this
information.
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Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. However, we note an individual’s name, address, and telephone
number are generally not private information under common-law privacy. See Open Records
Decision No. 554 at 3 (1990) (disclosure of person’s name, address, or telephone number not
an invasion of privacy). Upon review, we find you have not demonstrated any of the
remaining information you have marked is highly intimate or embarrassing and not of
legitimate public concern. Thus, none of the remaining information may be withheld under
section 552.101 of the Government Code in conjunction with common-law privacy.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢). See Gov’t Code
§ 552.137(a)-(c). Section 552.137 is not applicable to an institutional e-mail address, the
general e-mail address of a business, an Internet website address, an e-mail address of a
person who has a contractual relationship with a governmental body, an e-mail address of
a vendor who seeks to contract with a governmental body, an e-mail address that a
governmental entity maintains for one of its officials or employees, or an e-mail address
provided to a governmental body on a letterhead. See id § 552.137(c). Under
section 552.137, a governmental body must withhold the e-mail address of a member of the
general public, unless the individual to whom the e-mail address belongs affirmatively
consents to its public disclosure. See id. § 552.137(b). We note some of the information the
district seeks to withhold under section 552.137 does not consist of e-mail addresses of
members of the public. Therefore the district may not withhold this information, which we
have marked for release, on that ground. Nevertheless, the remaining e-mail addresses the
district marked do not appear to be of a type specifically excluded by section 552.137(c).
Therefore, with the exception of the information we have marked for release, the district
must withhold the personal e-mail addresses it marked under section 552.137 of the
Government Code, unless the owners affirmatively consent to their public disclosure.

In summary, the district must withhold the information we marked under section 552.101 of
the Government Code in conjunction with the FCRA. With the exception of the information
we have marked for release, the district must withhold the personal e-mail addresses it
marked under section 552.137 of the Government Code, unless the owners affirmatively
consent to their public disclosure. The district must release the remaining information.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Ian Lancaster
Assistant Attorney General
Open Records Division

IML/tdw
Ref: ID#663115
Enc. Submitted documents

c: Requestor
(w/o enclosures)

4 Third Parties
(w/o enclosures)



