ATTORNEY GENERAL O¥F TEXAS

June 22, 2017

Mr. Mark Sossi

City Attorney

City of Brownsville

1001 East Elizabeth Street, Suite 234
Brownsville, Texas 78520

OR2017-13958
Dear Mr. Sossi:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 662963.

The City of Brownsville (the “city”) received a request for information pertaining to
communications between a named city commissioner and the city police department on a
specified topic, along with related police reports, police reports filed by the named city
commissioner, voting records pertaining to the named city commissioner and specified
businesses, and the communications contents of the named city commissioner’s city issued
cell phone. You state the city does not have information responsive to the portion of the
request that seeks the communications contents of the named city commissioner’s city issued
cell phone." You claim the submitted information is excepted from disclosure under
sections 552.101, 552.103, 552.104, 552.108, 552.109, and 552.117 of the Government
Code. We have considered the exceptions you claim and reviewed the submitted
information.

Initially, we note some of the submitted information consists of the voting records of a public
meeting. The minutes of a governmental body’s public meetings are specifically made

'The Act does not require a governmental body that receives a request for information to create
information that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision
Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983).
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public under the Open Meetings Act (the “OMA?), chapter 551 of the Government Code.
See Gov’t Code §§ 551.022 (minutes of open meeting are public records and shall be
available for public inspection). Although you seek to withhold this information under
sections 552.103 and 552.104 of the Government Code, as a general rule, the exceptions to
disclosure found in the Act do not apply to information that other statutes make public. See
Open Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989). Therefore, the information
at issue, which we have marked, must be released pursuant to the OMA..

Next, we note a portion of the submitted information consists of a grand jury summons. The
judiciary is expressly excluded from the requirements of the Act. Gov’t Code
§ 552.003(1)(B). This office has determined for purposes of the Act, a grand jury is a part
of the judiciary, and therefore, not subject to the Act. See Open Records Decision No. 411
(1984). Further, records kept by a governmental body that is acting as an agent for a grand
jury are considered records in the constructive possession of the grand jury, and are also not
subject to the Act. See Open Records Decisions Nos. 513 (1988), 411, 398 (1983). Thus,
to the extent the city holds the information at issue as an agent of the grand jury, such
information consists of a record of the judiciary that is not subject to disclosure under the
Act. Thus, the city is not required to release that information in response to the instant
request. To the extent the city does not hold the information at issue as an agent of the grand
jury, we will consider your arguments against its disclosure.

Section 552.103 of the Government Code provides as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (¢). A governmental body has the burden of providing relevant
facts and documents to show the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing (1) litigation was pending or
reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch.v. Tex. Legal Found.,958 S.W.2d 479,481 (Tex. App.—Austin 1997, orig. proceeding);
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984,
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writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must
meet both prongs of this test for information to be excepted under section 552.103(a).

The city states, and provides documentation showing, a lawsuit styled Balch Machine
Company, Inc. v. ARRCO General Construction Group, LLC and the City of
Brownsville, 2015-DCL-06134, was pending against the city in the 103™ District Court of
_Cameron County, Texas, when it received the instant request for information. You state the
information you marked is related to the pending lawsuit. Based on your representations, the
submitted documentation, and our review of the information at issue, we find litigation was
pending when the city received this request for information, and the information at issue is
related to the pending litigation for the purposes of section 552.103. Therefore, the city may
withhold the information it marked under section 552.103(a) of the Government Code.?

Generally, however, once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that
has either been obtained from or provided to the opposing parties in the pending litigation
is not excepted from disclosure under section 552.103(a), and it must be disclosed. Further,
the applicability of section 552.103(a) ends once the litigation has been concluded. Attorney
General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must explain how and why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You raise section 552.108(a)(1) of
the Government Code for some of the submitted information. Upon review, the city has
failed to demonstrate release of any of the remaining information would interfere with the
detection, investigation, or prosecution of crime. The city may not withhold any of the
remaining information under section 552.108(a)(1) of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov't
Code § 552.101. Section 552.101 encompasses section 411.083 of the Government Code,
which pertains to criminal history record information (“CHRI”). CHRI generated by the
National Crime Information Center (“NCIC”) or by the Texas Crime Information Center is
confidential under federal and state law. CHRI means “information collected about a person
by a criminal justice agency that consists of identifiable descriptions and notations of arrests,

2As our ruling for this information is dispositive, we need not address the remaining arguments against
its disclosure.
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detentions, indictments, informations, and other formal criminal charges and their
dispositions.” Gov’t Code § 411.082(2). Title 28, part 20 of the Code of Federal
Regulations governs the release of CHRI obtained from the NCIC network or other states.
See 28 C.F.R. § 20.21. The federal regulations allow each state to follow its individual law
with respect to CHRI it generates. Open Records Decision No. 565 at 7 (1990); see
generally Gov’t Code ch. 411 subch. F. Section 411.083 of the Government Code deems
confidential CHRI the Texas Department of Public Safety (“DPS”) maintains, except DPS
may disseminate this information as provided in chapter 411, subchapter F or subchapter E-1,
of the Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1)
and 411.089(a) authorize a criminal justice agency to obtain CHRI; however, a criminal
justice agency may not release CHRI except to another criminal justice agency for a criminal
justice purpose. Id. § 411.089(b)(1). Thus, any CHRI obtained from DPS or any other
criminal justice agency must be withheld under section 552.101 of the Government Code in
conjunction with Government Code chapter 411. We note, however, driving record
information is not considered criminal history information. Cf. Gov’t Code § 411.082(2)(B)
(criminal history record information does not include driving record information). Upon
review, we find the information we have marked consists of CHRI the city must withhold
under section 552.101 in conjunction with section 411.083 of the Government Code.

You also raise section 552.101 in conjunction with the common-law informer’s privilege,
which Texas courts have long recognized. See Aguilar v. State, 444 S.W.2d 935, 937 (Tex.
Crim. App. 1969). The informer’s privilege protects from disclosure the identities of persons
who report activities over which the governmental body has criminal or quasi-criminal
law-enforcement authority. See Open Records Decision No. 208 at 1-2 (1978). The
informer’s privilege protects the identities of individuals who report violations of statutes to
the police or similar law-enforcement agencies, as well as those who report violations of
statutes with civil or criminal penalties to “administrative officials having a duty of
inspection or of law enforcement within their particular spheres.” Open Records Decision
No. 279 at 1-2 (1981) (citing 8 John H. Wigmore, Evidence in Trials at Common Law,
§ 2374, at 767 (J. McNaughton Rev. Ed. 1961)). The report must be of a violation of a
criminal or civil statute. See Open Records Decision Nos. 582 at 2 (1990), 515 at 4 (1988).
However, witnesses who provide information in the course of an investigation but do not
make a report of the violation are not informants for the purposes of claiming the informer’s
privilege. The privilege excepts the informer’s statement only to the extent necessary to
protect that informer’s identity. Open Records Decision No. 549 at 5 (1990). We note the
informer’s privilege does not apply where the informant’s identity is known to the individual
who is the subject of the complaint. See ORD 208 at 1-2. You state portions of the
submitted information, which you have marked, identify complainants who reported
violations of law to the city police department. Based on your representations and our
review, we conclude the city may withhold the information we have marked under
section 552.101 of the Government Code in conjunction with the common-law informer’s
privilege. However, we find the remaining information at issue does not identify an informer
for the purposes of the informer’s privilege. Accordingly, the city may not withhold any of
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the remaining information under section 552.101 of the Government Code in conjunction
with the common-law informer’s privilege.

As noted above, section 552.101 of the Government Code encompasses the doctrine of
common-law privacy, which protects information that is (1) highly intimate or embarrassing,
the publication of which would be highly objectionable to a reasonable person and (2) not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. The court of appeals has concluded public citizens’ dates of birth
are protected by common-law privacy pursuant to section 552.101. See Paxton v. City of
Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015,
pet. denied) (mem. op.). This office has found personal financial information not relating
to a financial transaction between an individual and a governmental body is generally highly
intimate or embarrassing. See Open Records Decision Nos. 600 (1992), 545 (1990).
Additionally, this office has concluded some kinds of medical information are generally
highly intimate or embarrassing. See Open Records Decision No. 455 (1987). Uponreview,
we find the information we have marked satisfies the standard articulated by the Texas
Supreme Court in Industrial Foundation. Accordingly, the city must withhold the dates of
birth of public individuals and the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy.

Section 552.109 of the Government Code excepts from disclosure “[p]rivate correspondence
or communications of an elected office holder relating to matters the disclosure of which
would constitute an invasion of privacy[.]” Gov’t Code § 552.109. This office has held the
test to be applied to information under section 552.109 is the same as the common-law
privacy standard under section 552.101 of the Government Code, which protects information
that is (1) highly intimate or embarrassing, the publication of which would be highly
objectionable to a reasonable person, and (2) not of legitimate concern to the public. Indus.
Found., v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the
applicability of common-law privacy, both prongs of this test must be satisfied. Id.
at 681-82. The types of information considered intimate and embarrassing by the Texas
Supreme Court are delineated in Industrial Foundation. Id. at 683. Upon review, we find
you have failed to demonstrate any portion of the remaining information constitutes highly
intimate or embarrassing information that is of no legitimate concern to the public.
Therefore, the city may not withhold any of this information under section 552.109 of the
Government Code.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body who
requests this information be kept confidential under section 552.024 of the Government
Code. See Gov’t Code § 552.117(a)(1). Section 552.117(a)(1) also applies to the personal
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cellular telephone number of a current or former official or employee of a governmental
body, provided the cellular telephone service is not paid by a governmental body. See Open
Records Decision No. 506 at 5-6 (1988). Whether a particular item of information is
protected by section 552.117(a)(1) must be determined at the time of the governmental
body’s receipt of the request for the information. See Open Records Decision No. 530 at 5
(1989). Thus, information may be withheld under section 552.117(a)(1) only on behalf of
a current or former employee or official who made a request for confidentiality under
section 552.024 prior to the date of the governmental body’s receipt of the request for the
information. Information may not be withheld under section 552.117(a)(1) on behalf of a
current or former employee or official who did not timely request under section 552.024 the
information be kept confidential. Therefore, to the extent the employee at issue timely
requested confidentiality under section 552.024 of the Government Code, the city must
withhold the information we have marked under section 552.117(a)(1) of the Government
Code; however, the city may only withhold the marked cellular telephone number if the
cellular telephone service is not paid for by a governmental body. Conversely, to the extent
the employee at issue did not timely request confidentiality under section 552.024, the city
may not withhold the information under section 552.117(a)(1).

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130(a). We find portions of the
remaining information consist of motor vehicle record information. Accordingly, the city
must withhold the motor vehicle record information under section 552.130 of the
Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). Id. § 552.137(a)-(c). The e-mail
address at issue is not a type specifically excluded by section 552.137(c) of the Government
Code. Accordingly, the city must withhold the e-mail address of the member of the public
under section 552.137 of the Government Code, unless the owner of the e-mail address
affirmatively consents to its disclosure.

In summary, to the extent the city holds the submitted grand jury summons as an agent of the
grand jury, such information consists of a record of the judiciary that is not subject to
disclosure under the Act. The city may withhold the information it marked under
section 552.103(a) of the Government Code. The city must withhold the information we
marked under section 552.101 of the Government Code in conjunction with section 411.083
of the Government Code. The city may withhold the information we marked under
section 552.101 of the Government Code in conjunction with the common-law informer’s
privilege. The city must withhold the dates of birth of public citizens and the information
we marked under section 552.101 of the Government Code in conjunction with common-law
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privacy. To the extent the employee at issue timely requested confidentiality under
section 552.024 of the Government Code, the city must withhold the information we have
marked under section 552.117(a)(1) of the Government Code; however, the city may only
withhold the marked cellular telephone number if the cellular telephone service is not paid
for by a governmental body. The city must withhold the motor vehicle record information
under section 552.130 of the Government Code. The city must withhold the e-mail address
of the member of the public under section 552.137 of the Government Code, unless the
owner of the e-mail address affirmatively consents to its disclosure. The city must release
the remaining information.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

AP/sb

Ref: ID# 662963
Enc. Submitted documents

c: Requestor
(w/o enclosures)

*The information being released contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office. See Gov’t Code § 552.147(b).



