KEN PAXTON

ATTORNEY GENERAIL OF TEXAS

June 22, 2017

Mr. Carlos G. Madrid

Assisant County Attorney

El Paso County

500 East San Antonio, Room 503
El Paso, Texas 79901

OR2017-13952

Dear Mr. Madrid:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 662826 (El Paso County File # 0194-17-PI).

The El Paso County Sheriff’s Office (the “sheriff’s office”) received a request for
information pertaining to a specified case. You claim the submitted information is excepted
from disclosure under sections 552.101 and 552.108 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 261.201 of the Family Code, which
provides as follows:

(a) [Tlhe following information is confidential, is not subject to public
release under [the Act] and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and
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(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). You state the information at issue is subject to section 261.201 of
the Family Code. However, upon review we find you have failed to demonstrate any portion
of the submitted information was used or developed in an investigation of alleged or
suspected child abuse or neglect under section 261.201(a)(2). Furthermore, you have not
established the submitted information is a report of alleged or suspected abuse or neglect
made under section 261.201(a)(1). See id. § 261.001(1), (4) (defining “abuse” and “neglect”
for purposes of Fam. Code ch. 261). Therefore, the sheriff’s office may not withhold the
submitted information under section 552.101 of the Government Code in conjunction with
section 261.201 of the Family Code.

Section 552.108(a) of the Government Code excepts from disclosure “[i]nformation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if: (1) release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must explain how and why the release of the
information at issue would interfere with law enforcement. See id. §§ 552.108(a)(1),
301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706, 710 (Tex. 1977). The sheriff’s
office states the submitted information relates to a pending criminal investigation. Based on
this representation, we conclude the release of this information would interfere with the
detection, investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v. City
of Houston, 531 S.W.2d 177, 186-87 (Tex. Civ. App.—Houston [14th Dist.] 1975)
(delineating law enforcement interests present in active cases), writ ref’d n.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976). Thus, section 552.108(a)(1) is applicable to the
submitted information.

Section 552.108 does not except from disclosure basic information about an arrested person,
an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers to the information
held to be public in Houston Chronicle, and it includes the location of the crime at issue.
See 531 S.W.2d at 186-88; Open Records Decision No. 127 at 3-4 (1976) (summarizing
types of information deemed public by Houston Chronicle). Thus, with the exception of
basic information, the sheriff’s office may withhold the submitted information under
section 552.108(a)(1) of the Government Code.
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We note portions of the basic information may be subject to section 552.1175 of the
Government Code.! Section 552.1175 of the Government Code protects the home address,
home telephone number, emergency contact information, date of birth, social security
number, and family member information of certain individuals, when that information is held
by a governmental body in a non-employment capacity and the individual elects to keep the
information confidential. Gov’t Code § 552.1175(b). Section 552.1175 applies, in part, to
“criminal investigators of the United States as described by Article 2.122(a), Code of
Criminal Procedure[.]” Id. § 552.1175(a)(7). Some of the basic information pertains to a
deceased criminal investigator that is not held by the sheriff’s office in an employment
capacity. We note the protection afforded by section 552.1175 generally does not lapse at
death, as it is intended to protect the privacy of both the individual and the individual’s
family members. However, because the protections of dates of birth and social security
numbers under section 552.1175 are intended solely to protect the privacy of the individual,
those protections lapse at death. Moore v. Charles B. Pierce Film Enters., Inc., 589
S.W.2d 489, 491 (Tex. Civ. App.—Texarkana 1979, writ ref’d n.r.e.); see also Justice v.
Belo Broadcasting Corp., 472 F. Supp. 145, 147 (N.D. Tex. 1979) (“action for invasion of
privacy can be maintained only by a living individual whose privacy is invaded” (quoting
RESTATEMENT (SECOND) OF TORTS § 6521 (1977)); Attorney General Opinions
IM-229 (1984) (“the right of privacy lapses upon death™), H-917 (1976) (“We are . . . of the
opinion that the Texas courts would follow the almost uniform rule of other jurisdictions that
the right of privacy lapses upon death.”); Open Records Decision No. 272 (1981) (“the right
of privacy is personal and lapses upon death”). Accordingly, if the deceased criminal
investigator elected to restrict access to her information in accordance with
section 552.1175(b), the sheriff’s office must withhold the information we have marked
under section 552.1175 of the Government Code. :

In summary, with the exception of the basic information, the sheriff’s office may withhold
the submitted information under section 552.108(a)(1) ofthe Government Code. Inreleasing
the basic information, the sheriff’s office must withhold the information we have marked
under section 552.1175 of the Government Code, if the deceased criminal investigator
elected to restrict access to her information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/

'"The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987),
470 (1987).
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orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely, /Z/

Sidney M. Pounds
Assistant Attorney General
Open Records Division
SMP/nmd

Ref: ID# 662826

Enc. Submitted documents

c: Requestor
(w/o enclosures)



