
KEN PAXTON 
ATTORNEY GENERAL O.F TEXAS 

May 30, 2017 

Ms. Leticia D. McGowan 
Assistant General Counsel 
Dallas lndpendent School District 
3 700 Ross A venue 
Dallas, Texas 75204 

Dear Ms. McGowan: 

OR2017-11765 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 659737 (ORR #16042). 

The Dallas Independent School District (the "district") received a request for certain 
personnel information relating to a named district police officer. You state you have released 
some information. You claim the submitted information is excepted from disclosure under 
sections 552.101, 552.102, and 552.140 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. Section 552.101 encompasses information made confidential by former 
section 1701.306 of the Occupations Code. Former section 1701.306 makes confidential L-2 
Declaration of Medical Condition and L-3 Declaration of Psychological and Emotional 
Health forms required by Texas Commission on Law Enforcement ("TCOLE"). 1 Former 
section 1701.306 provides, in part: 

1The Texas Commission on Law Enforcement Officer Standards and Education was renamed the Texas 
Commission on Law Enforcement by the 83rd Legislature. See Act of May 6, 2013, 83rd Leg., R.S., ch. 93, 
§ 1.01, 2013 Tex. Gen. Laws 174, 174. 
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(a) [TCOLE] may not issue a license to a person as an officer or county jailer 
unless the person is examined by: 

(1) a licensed psychologist or by a psychiatrist who declares in 
writing that the person is in satisfactory psychological and emotional 
health to serve as the type of officer for which a license is sought; and 

(2) a licensed physician who declares in writing that the person does 
not show any trace of drug dependency or illegal drug use after a 
physical examination, blood test, or other medical test. 

(b) An agency hiring a person for whom a license as an officer or county 
jailer is sought shall select the examining physician and the examining 
psychologist or psychiatrist. The agency shall prepare a report of each 
declaration required by Subsection (a) and shall maintain a copy of the report 
on file in aformat readily accessible to [TCOLE]. A declaration is not public 
information. 

ActofMay 17, 1999, 76thLeg.,R.S., ch. 388, § 1, 1999 Tex. Gen. Laws 1431, 2219 (current 
version at Occ. Code§§ 1701.306(a), (b)). The submitted L-3 form was created prior to 
September 1, 2011. Although section 1701.306 of the Occupations Code was amended 
in 2011 by the 82nd Legislature, L-2 and L-3 declaration forms created prior to 
September 1, 2011, are subject to the former version of section 1701.306, which was 
continued in effect for that purpose. See Act of May 30, 2011, 82nd Leg., R.S., ch. 1224, 
§ 7. Therefore, the district must withhold the submitted L-3 declaration form we marked 
under section 552.101 of the Government Code in conjunction with former section 1701.306 
of the Occupations Code.2 

Section 552.101 of the Government Code also encompasses the current version of 
section 1701.306 of the Occupations Code, which provides, in relevant part: 

(a) [TCOLE] may not issue a license to a person unless the person is 
examined by: 

(1) a licensed psychologist or by a psychiatrist who declares in 
writing that the person is in satisfactory psychological and emotional 
health to serve as the type of officer for which a license is sought; and 

2As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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(2) a licensed physician who declares in writing that the person does 
not show any trace of drug dependency or illegal drug use after a 
blood test or other medical test. 

(b) An agency hiring a person for whom a license is sought shall select the 
examining physician and the examining psychologist or psychiatrist. The 
agency shall prepare a report of each declaration required by Subsection (a) 
and shall maintain a copy of the report on file in a format readily accessible 
to [TCOLE]. A declaration is not public information. 

Occ. Code § 1701.306( a), (b ). The remaining information contains an L-2 form created after 
September 1, 2011. Therefore, the district must withhold the L-2 declaration we marked 
under section 552.101 of the Government Code in conjunction with section 1701.306 of the 
Occupations Code. 3 

Section 552.140 of the Government Code provides a military veteran's DD-214 form or 
other military discharge record that is first recorded with or that otherwise first comes into 
the possession of a governmental body on or after September 1, 2003 is confidential for a 
period of seventy-five years and may only be disclosed in accordance with section 552.140 
or in accordance with a court order. See Gov't Code§ 552.140(a), (b). You do not inform 
us when the district came into possession of the submitted DD-214 form. Therefore, we 
must rule conditionally. If the district came into possession of the form on or after 
September 1, 2003, then the district must withhold the form, which we marked, under 
section 552.140 of the Government Code. If the district received the form before 
September 1, 2003, then the district may not withhold the form pursuant to section 552.140 
of the Government Code. 

Section 552.101 of the Government Code also encompasses information made confidential 
by statute, such as the Medical Practice Act ("MPA"), subtitle B of title 3 of the Occupations 
Code, which governs release of medical records. Section 159.002 of the MPA provides, in 
relevant part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

3 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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( c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 159 .002( a)-( c ). Information subject to the MP A includes both medical records 
and information obtained from those medical records. See id. §§ 159.002, .004; Open 
Records Decision No. 598 (1991). This office has concluded the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 
(1982). The remaining information contains the results of a drug test. Section 159.001 of 
the MP A defines "patient" as a person who consults with or is seen by a physician to receive 
medical care. Occ. Code § 159.001(3). Because the individual at issue in the remaining 
information did not receive medical care in the administration of the drug test, this individual 
is not a patient for purposes of section 159.002. Upon review, we find you have not 
demonstrated any portion of the remaining information is subject to the MP A, and the district 
may not withhold any of the remaining information under section 552.101 on that basis. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.102(a). We understand you to assert the privacy 
analysis under section 552.102(a} is the same as the common-law privacy test under 
section 552.101 of the Government Code. Section 552.101 of the Government Code 
encompasses common-law privacy, which protects information if it (1) contains highly 
intimate or embarrassing facts, the publication of which would be highiy objectionable to a 
reasonable person, and (2) is not oflegitimate concern to the public. Indus. Found. v. Tex. 
Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). In Hubert v. Harte-Hanks Texas 
Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.-Austin 1983, writ refd n.r:e.), the 
court of appeals ruled the privacy test under section 552.102(a) is the same as the Industrial 
Foundation privacy test. However, the Texas Supreme Court has expressly disagreed with 
Hubert's interpretation of section 552.102(a) and held the privacy standard under 
section 552.102(a) differs from the Industrial Foundation test under section 552.101. See 
Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). 
The supreme court also considered the applicability of section 552.102(a) and held it excepts 
from disclosure the dates of birth of state employees in the payroll database of the Texas 
Comptroller of Public Accounts. See id. at 348. Upon review, we find the district must 
withhold the date of birth of the employee at issue under section 552.102(a) of the 
Government Code. 

As stated above, section 552.101 of the Government Code also encompasses the doctrine of 
common-law privacy, which protects the specific types of information the n~xas Supreme 
Court held to be intimate or embarrassing in Industrial Foundation. Indus. Found., 540 
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S.W.2d at 685. To demonstrate the applicability of common-law privacy, both prongs of this 
test must be satisfied. Id. at 681-82. Types of information considered intimate and 
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id. 
at 683. The court of appeals has concluded public citizens' dates of birth are protected by 
common-law privacy pursuant to section 552.101. See Paxton v. City of Dallas, 
No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.-Austin May 22, 2015, pet. 
denied) (mem. op.). Upon review, we find you have failed to demonstrate any portion of the 
remaining information is highly intimate or embarrassing and not of legitimate public 
concern. Thus, none of the remaining information may be withheld under section 552.101 
of the Government Code in conjunction with common-law privacy. 

Section 5 52.102(b) of the Government Code excepts from public disclosure "a transcript 
from an institution of higher education maintained in the personnel file of a professional 
public school employee[.]" Gov't Code § 552.102(b). We must consider whether the 
Legislature intended the term "professional public school employee" in section 552.102(b) 
to include a police officer employed by the district. Section 552.102(b) does not define 
"professional public school employee." When construing a statute, a court may consider the 
circumstances .under which the Legislature enacted the statute as well as its legislative 
history. Id. § 311.023(2), (3); City of Rockwall v. Hughes, 246 S.W.3d 621, 626 n.6 
(Tex. 2008). In 1989, the Legislature passed Senate Bill 404 ("S.B. 404") as an amendment 
to the Act to include the statutory predecessor to section 552.102(b ). The Senate sponsor of 
S.B. 404, Senator Don Henderson, stated before the Senate Committee for State 
Affairs the bill was a response to "people trying to get past a teacher's degree, past a 
teacher's hiring, ... [and] past a school board's determination that a teacher was qualified 
to teach[.]" Hearing on S .B. 404 Before the Senate Comm. for State Affairs, 71 st Leg., R. S. 
(February 27, 1989) (statement of Senator Henderson) (recording available from Senate Staff 
Services Office). During the Senate floor debate of the bill, Senator Henderson further 
questioned the purpose of"any citizen being able to look at any teacher's transcript" because 
"there are several other means by which we say teachers are qualified to teach in this state." 
Id.; see also Debate on Tex. S.B. 404 on the Floor of the Senate, 71st Leg., R.S. 
(March 13, 1989) (statement of Senator Henderson describing S.B. 404 as relating to privacy 
of a teacher's transcript; statement of Senator Caperton summarizing S.B. 404 as balancing 
public's right to know with teacher's right of privacy) (recording available from Senate Staff 
Services Office). In addition, Representative Paul J. Hilbert, the House sponsor of S.B. 404, 
stated during the debate on the House floor that the statute was intended to protect teachers' 
college transcripts. See Debate on Tex. S.B. 404 on the Floor of the House, 71st Leg., R.S. 
(May 10 and 11, 1989) (statements of Representative Hilbert introducing S.B. 404 as 
applying to transcripts of teachers) (recording available from House Video/ Audio Services). 
Therefore, we believe the legislative history of section 552.102(b) shows the Legislature 
enacted the predecessor statute to section 552.102(b) to protect the transcripts of only 
professional educators, rather than the transcripts of all public school employees. See Open 
Records Decision No. 526 (1989) (addressing predecessor statute in light of previous lack 
of exception for "qualifications of professional public school employees to teach") (emphasis 
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added). Thus, as the district has not established the district employee at issue is an educator 
for purposes of section 552.102(b ), this exception is not applicable to the district employee's 
transcripts. Accordingly, the district may not withhold the information at issue under 
section 552.102(b) of the Government Code. See Open Records Decision Nos. 470 
(1987), 467 (1987) (public has legitimate interest in job qualifications, including college 
transcripts, of public employees). 

Section 552.l 17(a)(2) of the Government Code excepts from public disclosure the home 
address, home telephone number, emergency contact information, and social security 
number of a peace officer, as well as information that reveals whether the peace officer has 
family members, regardless of whether the peace officer complies with sections 5 52.024 and 
552.1175 ofthe,Government Code.4 See Gov't Code§ 552.117(a)(2). Section 552. l 17(a)(2) 
applies to peace officers as defined by article 2.12 of the Code of Criminal Procedure. Upon 
review, we find the district must withhold the information we marked under 
section 552.117(a)(2) of the Government Code. 

In summary, the district must withhold the submitted L-3 declaration form we marked under 
section 552.101 of the Government Code in conjunction with former section 1701.306 of the 
Occupations Code. The district must withhold the L-2 declaration we marked under 
section 552.101 of the Government Code in conjunction with section 1701.306 of the 
Occupations Code. If the district came into possession of the submitted DD-214 form on or 
after September 1, 2003, then the district must withhold the form, which we marked, under 
section 552.140 of the Government Code. If the district received the form before 
September 1, 2003, then the district may not withhold the form pursuant to section 552.140 
of the Government Code. The district must withhold the date of birth of the employee at 
issue under section 552.102(a) of the Government Code. The district must withhold the 
information we marked under section 552.117(a)(2) of the Government Code. The district 
must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://wvvw.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 

4The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 
470 (1987). 
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providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

y 
Jahnna Ward 
Assistant Attorney General 
Open Records Division 

JW/eb 

Ref: ID# 659737. 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


