ATTORNEY GENERAL OF TEXAS

May 23, 2017

Ms. Rita Monterrosa
Litigation Paralegal

City of Abilene

P.O. Box 60

Abilene, Texas 79604-0060

OR2017-11209

Dear Ms. Monterrosa:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 658983.

The Abilene Police Department (the “department”) received arequest for all e-mails between
department employees and the United States Immigration and Customs Enforcement (“ICE”)
during a specified time period and all memoranda created for the purpose of cooperation with
ICE or two other named entities during a specified time period. You inform us the
department has no information responsive to a portion of the request.’ You claim the
submitted information is excepted from disclosure under sections 552.108 and 552.111 of
the Government Code. We have also received and considered comments submitted by ICE.
See Gov’t Code § 552.304 (providing that interested party may submit written comments
regarding why information should or should not be released). We have considered the
submitted arguments and reviewed the submitted information. '

Section 552.108(a)(1) of the Government Code excepts from disclosure “[ijnformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or

'The Act does not require a governmental body that receives a request for information to create
information that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision Nos.
605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983).
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prosecution of crime . . . if: (1) release of the information would interfere with the detection,
investigation, or prosecution of crimef.]” Id. § 552.108(a)(1). Generally, a governmental
body claiming section 552.108(a)(1) must explain how and why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You inform us Exhibits B1-and B2
pertain to active criminal investigations of the department. Based on your representations,
we conclude the release of Exhibits Bl and B2 would interfere with the detection,
investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975) (court delineates law
enforcement interests that are present in active cases), writ ref’d n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976). Accordingly, the department may withhold Exhibits B1 and B2
under section 552.108(a)(1) of the Government Code.> However, we find you have failed
to demonstrate Exhibit B3 relates to an open or pending criminal investigation or otherwise
explain release of the information would interfere with law enforcement. Thus, the
department may not withhold Exhibit B3 under section 552.108(a)(1) of the Government
Code.

Section 552.111 of the Government Code excepts from disclosure “[a]n interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency[.]” Gov’t Code § 552.111. This exception encompasses the deliberative
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of
section 552.111 is to protect advice, opinion, and recommendation in the decisional process
and to encourage open and frank discussion in the deliberative process. See Austin v. City
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, writ ref’d n.r.e.);
Open Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See ORD 615 at 5. A governmental body’s policymaking
functions do not encompass routine internal administrative or personnel matters, and
disclosure of information about such matters will not inhibit free discussion of policy issues
among agency personnel. Id.; see also City of Garland v. Dallas Morning News, 22
S.w.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body’s policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995).

2As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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Further, section 552.111 does not protect facts and written observations of facts and events
severable from advice, opinions, and recommendations. Arlington Indep. Sch. Dist. v. Tex.
Attorney Gen., 37 S.W.3d 152 (Tex. App.—Austin 2001, no pet.); see ORD 615 at 5. But
if factual information is so inextricably intertwined with material involving advice, opinion,
or recommendation as to make severance of the factual data impractical, the factual
information also may be withheld under section 552.111. See Open Records Decision
No. 313 at 3 (1982).

Section 552.111 can also encompass communications between a governmental body and a
third party, including a consultant or other party with a privity of interest. See Open Records
DecisionNo. 561 at9 (1990) (section 552.111 encompasses communications with party with
which governmental body has privity of interest or common deliberative process). For
section 552.111 to apply, the governmental body must identify the third party and explain
the nature of its relationship with the governmental body. Section 552.111 is not applicable
to a communication between the governmental body and a third party unless the
governmental body establishes it has a privity of interest or common deliberative process
with the third party. See id.

You seek to withhold Exhibit B3 under section 552.111 of the Government Code. You
assert the information at issue consists of communications between the department and ICE
that relate to policymaking matters of the department. You inform us the department shares
a privity of interest with ICE concerning the information at issue. Upon review, we find the
information we marked consists of advice, opinions, or recommendations on policymaking
matters of the department. Accordingly, the department may withhold the information we
marked under section 552.111 of the Government Code. However, the remaining
information is administrative or purely factual in nature. Thus, we find the department may
not withhold the remaining information under section 552.111 of the Government Code on
the basis of the deliberative process privilege.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, including
section 552(b)(4) of title 5 of the United States Code, the Freedom of Information Act
(“FOIA”). We note FOIA is applicable to information held by an agency of the federal
government. In this instance, the information at issue is held by a Texas agency, which is
subject to the laws of the State of Texas. See Attorney General Opinion MW-95 (1979)
(FOIA exceptions apply to federal agencies, not to state agencies); Open Records Decision
Nos. 496 (1988), 124 (1976); see also Davidson v. Georgia, 622 F.2d 895, 897 (5th Cir.
1980) (state governments are not subject to FOIA); Open Records Decision No. 561 at 7n.3
(1990) (noting federal authorities may apply confidentiality principles found in FOIA
differently from way in which such principles are applied under Texas open records law).
This office has stated in numerous opinions that information in the possession of a
governmental body of the State of Texas is not confidential or excepted from disclosure
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merely because the same information is or would be confidential in the hands of a federal
agency. See, e.g., Attorney General Opinion MW-95; ORD 124 (fact that information held
by federal agency is excepted by FOIA does not necessarily mean that same information is
excepted under Act when held by Texas governmental body). Thus, the department may not
withhold any portion of the remaining information on the basis of FOIA.

Section 552.101 of the Government Code also encompasses the Privacy Act of 1974,
section 552a of title 5 of the United States Code (the “Federal Privacy Act”). ICE claims the
remaining information is protected by the Federal Privacy Act. Section 552a(b) of the
Federal Privacy Act provides, “[n]o agency shall disclose any record which is contained in
a system of records by any means of communication to any person, or to another agency,
except pursuant to a written request by, or with the prior written consent of, the individual
to whom the record pertains[.]” 5 U.S.C. § 552a(b). However, our office and the courts have
stated the Federal Privacy Act applies only to federal agencies, and not to state or local
agencies. See St. Michael’s Convalescent Hosp. v. State of California, 643 F.2d 1369, 1373
(9th Cir. 1981) (definition of agency under Privacy Act does not encompass state agencies
or bodies); Shields v. Shetler, 682 F. Supp. 1172, 1176 (D. Colo. 1988) (Privacy Act does
not apply to state agencies or bodies); Attorney General Opinion MW-95 at 2 (1979) (neither
FOIA nor federal Privacy Act applies to records held by state or local governmental bodies
in Texas). The courts have also opined that neither the receipt of federal funds nor limited
oversight by a federal entity convert state or local governmental bodies into agencies covered
by the Privacy Act. See St. Michael’s Convalescent Hosp., 643 F.2d at 1373-74; see also
United States v. Orleans, 425 U.S. 807, 816 (1976) (federal regulations and contract
provisions do not convert acts. of local and state governmental bodies into federal
governmental acts.). Upon review of ICE’s arguments, we find ICE has failed to
demonstrate the Federal Privacy Act applies to the remaining information, and the
department may not withhold any of the remaining information under section 552.101 of the
Government Code on that basis.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
Under the common-law right of privacy, an individual has a right to be free from the
publicizing of private affairs in which the public has no legitimate concern. Id. at 682. The
court of appeals has concluded public citizens’ dates of birth are protected by common-law
privacy pursuant to section 552.101. Paxton v. City of Dallas, No. 03-13-00546-CV, 2015
WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet. denied) (mem. op.). Thus, the
department must withhold the public citizens’ dates of birth in the remaining information
under section 552.101 of the Government Code.
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Section 552.1175 of the Government Code may be applicable to some of the remaining
information.” Section 552.1175 protects the home address, home telephone number,
emergency contact information, date of birth, social security number, and family member
information of certain individuals, when that information is held by a governmental body in
a non-employment capacity and the individual elects to keep the information confidential.
See id. § 552.1175. Section 552.1175 applies to “criminal investigators of the United States
as described by Article 2.122(a), Code of Criminal Procedure[.]” Id. § 552.1175(a)(7). The
information we marked pertains to a special agent of ICE. Thus, the department must
withhold the information we marked under section 552.1175 if the individual elects to
restrict access to this information in accordance with section 552.1175(b). However, if the
individual does not elect to restrict access to this information in accordance with
section 552.1175(b), then the department may not withhold this information under
section 552.1175 of the Government Code.

Section 552.130 of the Government Code excepts from disclosure information that relates
to a motor vehicle operator’s license, driver’s license, motor vehicle title, or registration
issued by this state or another state or country. Gov’t Code § 552.130(a)(1), (2).
Accordingly, the department must withhold the motor vehicle record information we marked
under section 552.130 of the Government Code.

In summary, the department may withhold Exhibits B1 and B2 under section 552.108(a)(1)
of the Government Code. The department may withhold the information we marked under
section 552.111 of the Government Code. The department must withhold the public citizens’
dates of birth in the remaining information under section 552.101 of the Government Code
in conjunction with common-law privacy. The department must withhold the information
we marked under section 552.1175 of the Government Code if the individual whose
information is at issue elects to restrict access to this information in accordance with
section 552.1175(b) of the Government Code. The department must withhold the motor
vehicle record information we marked under section 552.130 of the Government Code. The
department must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

- This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/

*The Office of the Attorney General will raise mandatory exceptions on behalf ofa governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Ashley Crutchfield
Assistant Attorney General
Open Records Division
AC/bw

Ref: ID# 658983

Enc. Submitted documents

c: Requestor
(w/o enclosures)



