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KEN PAXTON

ATTORNEY GENERAIL OF TEXAS

May 22, 2017

Mr. Jaime J. Mufioz

Counsel for the La Joya Independent School District
P.O. Box 47 ~
San Juan, Texas 78589

-OR2017-11072

Dear Mr. Muifioz:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 661420.

The La Joya Independent School District (the “district”), which you represent, received a
request for a settlement agreement pertaining to specified litigation, and records showing
payments made as a result of that agreement. The district claims the requested information
is excepted from disclosure under sections 552.101, 552.103, and 552.136 of the
Government Code. We have considered the claimed exceptions and reviewed the submitted
information.

Initially, we note information is not confidential under the Act simply because the party
submitting the information to a governmental body anticipates or requests that it be kept
confidential. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 677 (Tex. 1976).
Thus, a governmental body cannot, through an agreement or contract, overrule or repeal
provisions of the Act. Attorney General Opinion JIM-672 (1987); Open Records Decision
Nos. 541 at 3 (1990) (“[T]he obligations of a governmental body under [the predecessor to
the Act] cannot be compromised simply by its decision to enter into a contract.”), 203 at 1
(1978) (mere expectation of confidentiality by person supplying information does not satisfy
requirements of statutory predecessor to section 552.110). Consequently, unless the
requested information falls within an exception to disclosure, the district must release it,
notwithstanding any expectations or agreement specifying otherwise.
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We must next address the district’s procedural obligations under section 552.301 of the
Government Code, which prescribes the procedures that a governmental body must follow
in asking this office to decide whether requested information is excepted from public
- disclosure. Pursuant to section 552.301(e)(1)(D), a governmental body must submit to this
office within fifteen business days of receiving an open records request a copy of the specific
information requested or representative samples, labeled to indicate which exceptions apply
to which parts of the documents. Gov’t Code § 552.301(e)(1)(D). The district received the
request for information on March 26, 2017, and the district represents it possesses checks
related to payments made as a result of the agreement at issue that are responsive to the
request. However, as of the date of this letter, the district has not submitted a copy or
representative sample of the requested checks. Therefore, the district failed to comply with
the procedural requirements mandated by section 552.301(e) regarding the requested checks.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no
pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ);
see also Open Records Decision No. 630 (1994). Although the district raises exceptions to
disclosure, because it has not submitted the requested checks to this office for our review,
we have no basis for finding this information excepted from disclosure. Therefore, we have
no choice but to order the district to release the requested checks in accordance with
section 552.302 of the Government Code. If the district believes the information is
confidential and may not lawfully be released, then it must challenge this ruling in court
pursuant to section 552.324 of the Government Code.

Next, we note the submitted information consists of a settlement agreement that is subject
to section 552.022(a)(18) of the Government Code, which provides the following:

Without limiting the amount or kind of information that is public information
under this chapter, the following categories of information are public
information and not excepted from required disclosure unless made
confidential under this chapter or other law:

(18) a settlement agreement to which a governmental body is a party.

Gov’t Code § 552.022(a)(18). The district asserts this information is excepted from release
under section 552.103 of the Government Code. However, section 552.103 is discretionary
and does not make information confidential under the Act. See Dallas Area Rapid Transit
v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.)
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(governmental body may waive section 552.103); Open Records Decision No. 542 at 4
(1990) (statutory predecessor to section 552.103 may be waived); see also Open Records
Decision No. 665 at2 n.5 (2000) (discretionary exceptions generally). Therefore, the district
may not withhold the submitted information under section 552.103. However,
section 552.101 of the Government Code makes information confidential under the Act.
Accordingly, we will consider the applicability of section 552.101 to the information at issue.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses section 154.073 of the Civil Practice and
Remedies Code, which provides, in relevant part, the following:

(a) Except as provided by Subsections (c), (d), (e), and (f), a communication
relating to the subject matter of any civil or criminal dispute made by a
participant in an alternative dispute resolution procedure, whether before or
after the institution of formal judicial proceedings, is confidential, is not
subject to disclosure, and may not be used as evidence against the participant
in any judicial or administrative proceeding.

(d) A final written agreement to which a governmental body, as defined by
Section 552.003, Government Code, is a signatory that is reached as a result
of a dispute resolution procedure conducted under this chapter is subject to
or excepted from required disclosure in accordance with [the Act].

Civ. Prac. & Rem. Code § 154.073(a), (d). In Open Records Decision No. 658 (1998), this
office found communications during the formal settlement process were intended to be
confidential. See ORD 658 at 4. Although the district generally asserts the submitted
information is confidential under section 154.073, it has not provided any arguments
establishing the applicability of that statute to the document at issue. We also note
section 154.073(d) does not except from required public disclosure a governmental body’s
mediated final settlement agreement. See Civ. Prac. & Rem. Code § 154.073(d). Therefore,
we conclude the district has failed to establish the submitted information is confidential
under section 154.073, and may not withhold it under section 552.101 of the Government
Code on that ground.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered
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intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded the identifying information
of juvenile victims of abuse or neglect is generally highly intimate or embarrassing. Cf.Fam.
Code § 261.201; see also Open Records Decision No. 628 at 3 (1994) (identities of juvenile
victims of serious sexual offenses must be withheld on basis of common-law privacy).

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied), the court
addressed the applicability of the common-law privacy doctrine to files of an investigation
of allegations of sexual harassment in an employment context. The investigation files in
Ellen contained individual witness statements, an affidavit by the individual accused of the
misconduct responding to the allegations, and conclusions of the board of inquiry that
conducted the investigation. Id. at 525. The court ordered the release of the affidavit of the
person under investigation and the conclusions of the board of inquiry, stating the public’s
interest was sufficiently served by the disclosure of such documents. 7d. In concluding, the
Ellen court held “the public did not possess a legitimate interest in the identities of the
individual witnesses, nor the details of their personal statements beyond what is contained
in the documents that have been ordered released.” Id. Thus, if there is an adequate
summary of an investigation of alleged sexual harassment, the investigation summary must
be released under Ellen, but the identities of the victims and witnesses of the alleged sexual
harassment must be redacted, and their detailed statements must be withheld from disclosure.
See Open Records Decision Nos. 393 (1983), 339 (1982).

Upon review of the district’s representations and the submitted documents, we find the
district has failed to establish the submitted information relates to an investigation into
alleged sexual harassment in the employment context for purposes of the Ellen decision.
Therefore, the district may not withhold any of the submitted information under
section 552.101 of the Government Code and common-law privacy on that ground.
Nonetheless, we find some of the submitted information, which we have marked, satisfies
the standard articulated by the Texas Supreme Court in Industrial Foundation. Accordingly,
the district must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy. However, we conclude the
remaining information is not confidential under common-law privacy, and the district may
not withhold it under section 552.101 on that ground. Thus, the district must release the
remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
~to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the -
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
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orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Jam aIZ oggeshall
Assjstant’ Attorney General

Open Records Division
JLC/bw

Ref: ID# 661420

Enc. Submitted documents

c: Requestor
(w/o enclosures)



