
KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

May 22, 2017 

Mr. Ryan D. Pittman 
Counsel to the City of Wylie 
Abernathy Roeder Boyd Hullett . 
1700 Redbud Boulevard, Suite 300 
McKinney, Texas 75070-1210 

Dear Mr. Pittman: 

OR2017-11017 

You ask whether certain information is subject to required public disclosure untler the 
Public Information Act (the "Act"), chapter 5 52 of the Government Code. Your requbst was 
assigned ID# 658877 (Request# 12465). 

The City of Wylie (the "city"), which you represent, received a request for information 
pertaining to the requestor' s employment application. You claim the submitted infortnation 

I 

is excepted from disclosure under section 552.101 of the Government Code. Wle have 
considered the exception you claim and reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision."! Gov't 
Code§ 552.101. Section 552.101 encompasses section 411.083 of the Government Code, 
which pertains to criminal history record information ("CHRI"). CHRI generated! by the 
National Crime Information Center ("NCIC") or by the Texas Crime Information Center is 
confidential under federal and state law. CHRI means "information collected about aberson 
by a criminal justice agency that consists of identifiable descriptions and notations of bests, 

I 

detentions, indictments, informations, and other formal criminal charges and their 
dispositions." Id § 411.082(2). Title 28, part20 of the Code of Federal Regulations governs 
the release ofCHRI obtained from the NCIC network or other states. See 28 C.F.R. §120.21. 
The federal regulations allow each state to follow its individual law with respect to QHRI it 
generates. Open Records Decision No. 565 at 7 (1990); see generally Gov't Code dh. 411 
subch. F. Section 411.083 of the Goven1ment Code deems confidential CHRI the Texas 
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I 

Department of Public Safety ("DPS") maintains, except DPS ·may dissemina:~e this 
information as provided in chapter 411, subchapter F or subchapter E-1, of the Govebment 
Code. See Gov't Code § 411.083. Sections 411.083(b)(l) and 411.089(a) authbrize a 
criminal justice agency to obtain CHRI; however, a criminal justice agency may not ~elease 
CHRI except to another criminal justice agency for a criminal justice purposb. Id. 
§ 4l1.089(b )(1 ). Thus, any CHRI obtained from DPS or any other criminal justice ~gency 
must be withheld under section 552.101 of the Government Code in conjunctidn with 
Government Code chapter 411. We note Federal Bureau oflnvestigation ("FBI") nbbers 
constitute CHRI generated by the FBI. Upon review, we find the FBI numbers! in the 
submitted information and the information we have marked consist of CHRI the city must 
withhold under section 552.101 in conjunction with section 411.083 of the Govebment 
Code. 1 However, we find you have failed to demonstrate any of the remaining inforlnation 
consists of CHRI for section411.083 purposes. Accordingly, no portion of the reriliaining 

I 

information may be withheld under section 552.101 in conjunction with section 411.083. 
I 

Section 552.101 of the Government Code also encompasses information made confi!dential 
by section 1701.306 of the Occupations Code. Section 1701.306 makes confidential L-2 and 
L-3 Declaration of Medical Condition forms required by TCOLE. Section 17:01.306 
provides, in relevant part: I 

! 

(a) [TCOLE] may not issue a license to a person unless the person is I 

examined by: I 

(1) a licensed psychologist or by a psychiatrist who declares in 
writing that the person is in satisfactory psychological and emotional 
health to serve as the type of officer for which a license is sought; and 

(2) a licensed physician who declares in writing that the person does 
not show any trace of drug dependency or illegal drug use after a I 

I 

blood test or other medical test. I 

(b) An agency hiring a person for whom a license is sought shall select the 
examining physician and the examining psychologist or psychiatrist. The 
agency shall prepare a report of each declaration required by Subsection (a) I 

and shall maintain a copy of the report on file in a format readily accessible 'I 

to [TCOLE]. A declaration is not public information. 

I 

Occ. Code§ 1701.306( a), (b ). Upon review, we find no portion of the remaining infortnation 
is subjectto section 552.101 of the Government Code in conjunction with section 17pl.306 

I 

I 

I 

1 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
I 

information. We note an individual can obtain his own CHRl from DPS. See Gov't Code§ 411.083(b)(3). 
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of the Occupations Code, and the city may not withhold any of the remaining inforrhation 
on that basis. ! 

Section 5 52.10 I of the Government Code also encompasses section I 703 .306 ~f the 
Occupations Code. Section 1703.306 of the Occupations Code provides in part: 

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or 
a person for whom a polygraph examination is conducted or an employee of 
the person, may not disclose information acquired from a polygraph 
examination to another person other than: 

(1) the examinee or any other person specifically designated in 
writing by the examinee[.] 

Occ. Code§ 1703.306. Upon review, we find the city has failed to demonstrate anyl of the 
remaining information constitutes information acquired from a polygraph exami:mation. 

I 

Thus, the city may not withhold any of the remaining information under section 552.1101 of 
I 

the Government Code in conjunction with section 1703.306(a) of the Occupations <}ode. 
' 

I 

Section 552.101 of the Government Code also encompasses the doctrine of comm0n-law 
privacy, which protects information that is (1) highly intimate or embarrassiJg, the 
publication of which would be highly objectionable to a reasonable person, and (2) jnot of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bdj, 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law pfivacy, 
both prongs of this test must be satisfied. Id. at 681-82. Types of information cons1idered 
intimate and embarrassing by the Texas Supreme Court are delineated in IndLstrial 

I 

Foundation. Id. at 683. A compilation of an individual's criminal history is highly 
embarrassing information, the publication of which would be highly objectionable to a 
reasonable person. Cf United States Dep 't of Justice v. Reporters Comm.for Freedorh of the 
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual's Jrivacy 
interest, court recognized distinction between public records found in courthouse m1es and 
local police stations and compiled summary of information and noted that individtlal has 
significant privacy interest in compilation of one's criminal history). Furthermore, Jre find 
a compilation of a private citizen's criminal history is generally not of legitimate conbem to 
the public. We note, however, driving record information is not considered criminal fuistory 
information. Cf Gov't Code § 41 l .082(2)(B) (criminal history record information dJes not 

I 

include driving record information). Additionally, this office has concluded some kinds of 
medical information are generally highly intimate or embarrassing. See Open R~cords 
Decision No. 455 (1987). Furthermore, this office has found personal financial infonhation 
not relating to a financial transaction between an individual and a governmental ~ody is 
generally highly intimate or embarrassing. See Open Records Decision Nos. 523 (1989) 
(common-law privacy protects credit reports, financial statements, and other pdrsonal 
financial information), 373 (1983) (sources of income not related to financial tran~action 
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I 

I 

between individual and governmental body protected under common-law privacy). The 
court of appeals has concluded public citizens' dates of birth are protected by comm~n-law 

I 

privacy pursuant to section 552.101. Paxton v. City of Dallas, No. 03-13-00546-CVi, 2015 
WL 3394061, at *3 (Tex. App.-Austin May 22, 2015, pet. denied) (mem. op.). I 

! 

However, because privacy is a personal right that lapses at death, the common-law right to 
privacy does not encompass information that relates only to a deceased individual. See 
Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Texl. Civ. 
App.-Texarkana 1979, writ ref d n.r.e.); see also Open Records Decision No. 27,2 at 1 

I 

(1981) (privacy rights lapse upon death). We also note the requestor has a right of access to 
his own private information that would otherwise be protected under common-law ptivacy. 
See Gov't Code § 552.023(a) ("a person ... has a special right of access, beyond thb right 
of the general public, to information held by a governmental body that relates to the person 
and that is protected from public disclosure by laws intended to protect that person's Brivacy 
interests."); Open Records Decision No. 481 at 4 (1987) (privacy theories not impFcated 
when individual requests information concerning himself). · 

i 

Upon review, we conclude some of the remaining information meets the standard arti~ulated 
by the Texas Supreme Court in Industrial Foundation. Accordingly, the city must withhold 
the dates of birth of living public citizens, other than that of the requestor, ~d the 
information we marked under section 552.101 of the Government Code in conjunctiqn with 
common-law privacy. However, we find no portion of the remaining information is highly 
intimate or embarrassing and of no legitimate public concern, and the city may not wi~hhold 
any of the remaining information under section 552.101 of the Government Code bn the 
basis of common-law privacy. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or pdrsonal 
identification document issued by an agency of this state or another state or couhtry is 

I 

excepted from public release.2 See Gov't Code§ 552.130(a). Portions of the rem;aining 
information contain information subject to section 552.130. Because section 5~2.130 
protects personal privacy, the requestor has a right of access to his own motor vehicle record 
information pursuant to section 552.023 of the Government Code. See id. § 552.Q23(a); 
ORD 481 at 4. Thus, the city must withhold the motor vehicle record information th~t does 
not belong to the requestor under section 552.130 of the Government Code. ' 

We note some of the remaining information appears to be protected by copyright. A 
custodian of public records must comply with the copyright law and is not required to furnish 

I 

copies of records that are copyrighted. Open Records Decision No. 180 at 3 (19~7). A 

2The Office of the Attorney General will raise a mandatory exception on behalf of a goverillnental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (19~7), 480 
(1987), 470 (1987). 
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governmental body must allow inspection of copyrighted materials unless an exc~ption 
applies to the information. Id.; see Open Records Decision No. 109 (1975). If a merriber of 
the public wishes to make copies of copyrighted materials, the person must do so unassisted 

I 

by the governmental body. In making copies, the member of the public assumes the duty of 
I 

compliance with the copyright law and the risk of a copyright infringement suit. I 

I 

In summary, the city must withhold the FBI numbers in the submitted information ahd the 
! 

information we have marked under section 552.101 in conjunction with section 41 l .p83 of 
the Government Code. The city must withhold the dates of birth of living public citizens, 
other than that of the requestor, under section 552.101 of the Government C~de in 
conjunction with common-law privacy. The city must withhold motor vehicle tecord 
information that does not belong to the requestor under section 552.130 of the Goverlnnent 
Code. The remaining information must be released in accordance with copyright la.{y. 3 

I 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a pr~vious 
determination regarding any other information or any other circumstances. ! 

I 

This ruling triggers important deadlines regarding the rights and responsibilities ,

1

1
of the 

governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.govYopen/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Goverpment 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 

I 

providing public information under the Act may be directed to the Office of the A~orney 
General, toll free, at (888) 672-6787. · 

Open Records Division 

AP/sb 

3We note the requestor has a right of access to some of the information being released in this instance. 
See Gov't Code § 552.023(a); ORD 481 at 4. Thus, ifthe city receives anotherrequest for the same information 
from a different requestor, the city must again seek a decision from this office. We note the informatidn being 
released contains social security numbers. Section 552.147(b) of the Government Code authdrizes a 
governmental body to redact a living person's social security number from public release without the n~cessity 
ofrequesting a decision from this office. See Gov't Code § 552.147(b ). 
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Ref: ID# 658877 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures). 


