KEN PAXTON

ATTORNEY GENERAL OF TEXAS

May 19, 2017

Ms. Jessica Marsh

General Counsel

Texas Civil Commitment Office

4616 West Howard Lane, Building 2, Suite 350
Austin, Texas 78728

OR2017-11005
Dear Ms. Marsh:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 656133 (PIA 2017-0009).

The Texas Civil Commitment Office (the “TCCO”) received a request for all documents
being used to assess and treat the requestor. You state you are making some of the requested
information available to the requestor in response to a prior request for information. See
Gov’t Code § 552.232 (prescribing procedures for response to repetitious or redundant
requests for information). You state you will provide some information to the requestor.
You claim portions of the submitted information are excepted from disclosure under
sections 552.101 and 552.134 of the Government Code.! We have considered the exceptions
you claim and reviewed the submitted information.

You seek to withhold portions of the submitted information under section 552.134 of the
Government Code. Section 552.134(a) relates to inmates of the Texas Department of
Criminal Justice (“TDCJ”) and provides the following: .

'We note we asked the TCCO to provide additional information pursuant to section 552.303 of the
Government Code. See Gov’t Code § 552.303(c)-(d) (if attorney general determines that information in
addition to that required by section 552.301 is necessary to render decision, written notice of that fact shall be
given to governmental body and requestor, and governmental body shall submit necessary additional
information to attorney general not later than seventh calendar day after date of receipt of notice). We have
received and considered the information submitted by the TCCO pursuant to that request.
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Except as provided by Subsection (b) or by Section 552.029 [of the
Government Code], information obtained or maintained by [TDCIJ] is
excepted from [required public disclosure] if it is information about an
inmate who is confined in a facility operated by or under a contract with the
department.

Id. § 552.134(a). We note section 552.134 applies only to “information obtained or
maintained by” TDCJ. See id. §552.134(a). Section 552.134(d) states the release of
information subject to section 552.134(a) to an eligible entity, as defined by
section 508.313(d) of the Government Code, for a purpose related to law enforcement,
prosecution, corrections, clemency, or treatment is not considered a release of information
to the public and does not waive the protection of section 552.134 or other law.?
Additionally, we have previously held TDCJ has the discretion to transfer to another
governmental body information subject to the statutory predecessor to section 552.134, and
the transferred information remains confidential in the hands of the receiving governmental
body. See Open Records Decision No. 667 (2000) (TDCJ has discretion to release inmate’s
social security number made confidential by statutory predecessor to section 552.134 to voter
registrar for purpose of maintaining accurate voter registration lists and transferred social
security number remains confidential in possession of the voter registrar). You state the
information you marked was obtained from TDCJ and concerns an inmate subject to release
on parole. Accordingly, the TCCO must withhold the information you marked under
section 552.134 of the Government Code.”

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 261.201 of the Family Code, which
provides, in relevant part:

(a) [T]he following information is confidential, is not subject to public
release under [the Act] and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers

*Section 508.313(d) of the Government Code defines “eligible entity” to encompass “a governmental
agency, including the office of a prosecuting attorney[.]” Gov’t Code § 508.313(d)(1).

’As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information. :
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used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). Upon review, we find the information you marked was used or
developed in investigations of alleged or suspected child abuse or neglect by agencies
authorized to conduct investigations under chapter 261 of the Family Code. See id.
§8 101.003(a) (defining “child” for purposes of'this section as person under 18 years of age
who is not and has not been married or who has not had the disabilities of minority removed
for general purposes), 261.001(1), (4) (defining “abuse” and “neglect” for purposes of
chapter 261 of the Family Code). Accordingly, the information is confidential under
section 261.201 of the Family Code. Therefore, the TCCO must withhold the information
you marked in its entirety under section 552.101 of the Government Code in conjunction
with section 261.201(a) of the Family Code.*

Section 552.101 of the Government Code also encompasses section 508.313 of the
Government Code, which is applicable to records of TDCJ. Section 508.313 provides, in
part: '

(a) All information obtained and maintained, including a victim protest letter
or other correspondence, a victim impact statement, a list of inmates eligible

- for release on parole, and an arrest record of an inmate, is confidential and
privileged if the information relates to:

(1) an inmate of the institutional division [of TDCJ] subject to release
on parole, release to mandatory supervision, or executive clemency;

(2) areleasee; or

(3) a person directly identified in any proposed plan of release for an
inmate.

(c) [TDCJ], on request or in the normal course of official business, shall
provide information that is confidential and privileged under Subsection (a)
to:

(4) an eligible entity requesting information for a law enforcement,
prosecutorial, correctional, clemency, or treatment purpose.

*As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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(d) In this section, “eligible entity” means:

(1) a government agency, including the office of a prosecuting
attorney|.]

Gov’t Code § 508.313(a), (c)(4), (d)(1). Thus, TDCJ may provide information that is
encompassed by section 508.313 to an eligible entity, and such information remains
confidential in the possession of the entity to which it was provided. See id.
§508.313(c)~(d); see also Open Records Decision No. 655 at 8 (1997) (information excepted
from public disclosure under Act may be transferred between governmental agencies without
destroying its confidential character if agency to which information is transferred has
authority to obtain it). You inform us the information you marked concerns an inmate
subject to release on parole and was provided by TDCJ to the Special Prosecutions Unit, who
then provided the information at issue to the TCCO in the normal course of official business.
See Gov’t Code § 508.313(c)(4), (d)(1). Based on your representations and our review, we
conclude the TCCO must withhold this information under section 552.101 of the
Government Code in conjunction with section 508.313 of the Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). Types of information considered intimate and embarrassing
by the Texas Supreme Court are delineated in Industrial Foundation. 1d. at 683. The court
of appeals has concluded public citizens’ dates of birth are protected by common-law privacy
pursuant to section 552.101. See Paxton v. City of Dallas, No. 03-13-00546-CV, 2015
WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet. denied) (mem. op.). The
requestor has a right of access to his own private information under section 552.023 of the
Government Code, and it may not be withheld from him under section 552.101 in
conjunction with common-law privacy. See Gov’t Code § 552.023 (person or person’s
authorized representative has special right of access to records that contain information
relating to the person that are protected from public disclosure by laws intended to protect
that person's privacy interests); Open Records Decision No. 481 at 4 (1987) (privacy theories
not implicated when individual requests information concerning himself).

Some of the remaining information consists of reports of alleged sexual assault. In Open
Records DecisionNo. 393 (1983), this office concluded that, generally, only that information
which either identifies or tends to identify a victim of sexual assault or other sex-related
offense may be withheld under common-law privacy;, however, because the identifying
information was inextricably intertwined with other releasable information, the governmental
body was required to withhold the entire report. Open Records Decision No. 393 at 2
(1983); see Open Records Decision No. 339 (1982); see also Morales v. Ellen, 840
S.W.2d 519 (Tex. App.—EIl Paso 1992, writ denied) (identities of witnesses to and victims
of sexual harassment are highly intimate or embarrassing information and public does not
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have legitimate interest in such information); Open Records Decision No. 440 (1986)
(detailed descriptions of serious sexual offenses must be withheld). The requestor in this
case knows the identity of the alleged victims. We believe that, in this instance, withholding
only the victims’ identifying information from the requestor would not preserve the victims’
common-law right to privacy. We conclude, therefore, the TCCO must withhold the
information you marked in its entirety under section 552.101 of the Government Code in
conjunction with common-law privacy. Further, with the exception of the requestor’s date
of birth, the TCCO must withhold all public citizens’ dates of birth under section 552.101
of the Government Code in conjunction with common-law privacy.’

Section 552.101 of the Government Code also encompasses section 841.1462 of the Health
and Safety Code, which provides:

Personal information, including a home address, home telephone number, and
social security account number, that identifies the victim of a person subject
to a civil commitment proceeding under this chapter is privileged from
discovery by that person.

Health & Safety Code § 841.1462. The TCCO claims some of the remaining information
is confidential under section 552.101 of the Government Code in conjunction with
section 841.1462 of the Health and Safety Code. We note, however, section 841.1462
governs the discovery of information in civil commitment proceedings. Section 841.1462
does not expressly make information confidential for purposes of the Act. See Open Records
Decision Nos. 658 at 4 (1998) (statutory confidentiality under section 552.101 must be
express, and confidentiality requirement will not be implied from statutory structure), 478
at 2 (1987) (statutory confidentiality requires express language making certain information
confidential or stating that information shall not be released to public). The Act differs in
purpose from statutes and procedural rules providing for discovery in judicial proceedings.
See Gov’t Code §§ 552.005 (Act does not affect scope of civil discovery),.006 (Act does not
authorize withholding public information or limit availability of public information to public
except as expressly provided by Act); see also Attorney General Opinion JM-1048 (1989).
Therefore, the TCCO may not withhold the information at issue under section 552.101 of the
Government Code in conjunction with section 841.1462 of the Health and Safety Code.

Section 552.101 of the Government Code also encompasses information made confidential
by section 773.091 of the Health and Safety Code, which provides in part:

(b) Records of the identity, evaluation, or treatment of a patient by emergency
medical services personnel or by a physician providing medical supervision
that are created by the emergency medical services personnel or physician or

>As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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maintained by an emergency medical services provider are confidential and
privileged and may not be disclosed except as provided by this chapter.

(g) The privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patient who is receiving emergency
medical services.

Health & Safety Code § 773.091(b), (g). Except for the information specified in
section 773.091(g), EMS records are deemed confidential under section 773.091 and may
only be released in accordance with chapter 773 of the Health and Safety Code. See id.
§8§ 773.091-.094. Upon review, we find some of the remaining information consists of EMS
records subject to chapter 773. Thus, with the exception of the information subject to
section 773.091(g), which must be released, the TCCO must withhold the information we
have marked under section 552.101 of the Government Code in conjunction with
section 773.091(b) of the Health and Safety Code.

Section 552.101 of the Government Code also encompasses chapter 411 of the Government
Code, which makes confidential criminal history record information (“CHRI”) generated by
the National Crime Information Center or by the Texas Crime Information Center. See Gov’t
Code § 411.083(a). Title 28, part 20 of the Code of Federal Regulations governs the release
of CHRI that states obtain from the federal government or other states. Open Records
Decision No. 565 (1990). The federal regulations allow each state to follow its individual
laws with respect to the CHRI it generates. See id. Section 411.083 of the Government
Code deems confidential CHRI that the Department of Public Safety (“DPS”) maintains,
except that DPS may disseminate this information as provided in chapter 411, subchapter E-1
or subchapter F of the Government Code. See Gov’t Code § 411.083. Sections
411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI; however,
a criminal justice agency may not release CHRI except to another criminal justice agency for
a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter 411 of the
Government Code are entitled to obtain CHRI from DPS or another criminal justice agency;
however, those entities may not release CHRI except as provided by chapter 411. See
generally id. §§ 411.090-.127. Thus, any CHRI obtained from DPS or any other criminal
justice agency must be withheld under section 552.101 in conjunction with chapter 411,
subchapter E-1 or subchapter F of the Government Code. We note Federal Bureau of
Investigation (“FBI”) numbers constitute CHRI generated by the FBI. Upon review, we find
the FBI number we have marked consists of CHRI that is confidential under section 411.083.
Accordingly, the TCCO must withhold this information under section 552.101 of the
Government Code in conjunction with section 411.083 of the Government Code.°

SWe note an individual can obtain his own CHRI from DPS. See Gov’t Code § 411.083(b)(3).
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In summary, the TCCO must withhold the information you marked under section 552.134
of the Government Code. The TCCO must withhold the information you marked in its
entirety under section 552.101 of the Government Code in conjunction with
section 261.201(a) of the Family Code. The TCCO must withhold the information you
marked under section 552.101 of the Government Code in conjunction with section 508.313
of the Government Code. The TCCO must withhold the information you marked in its
entirety and, with the exception of the requestor’s date of birth, all public citizens’ dates of
birth under section 552.101 of the Government Code in conjunction with common-law
privacy. With the exception of the information subject to section 773.091(g), which must
be released, the TCCO must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 773.091(b) of the
Health and Safety Code. The TCCO must withhold the FBI number we have marked under
section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code. The TCCO must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Kenny Moreland

Assistant Attorney General
Open Records Division
KIM/nmd

Ref: ID# 656133

Fnc. Submitted documents

c: Requestor
(w/o enclosures)



