KEN PAXTON

ATTORNEY GENERAL OF TEXAS

May 18, 2017

Mr. Mark LaForge

Assistant District Attorney

Fort Bend County District Attorney
301 Jackson Street, Room 101
Richmond, Texas 77469

OR2017-10853
Dear Mr. LaForge:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 658355.

The Fort Bend County District Attorney’s Office (the “district attorney’s office™) received
arequest for specified training records and all information concerning the district attorney’s
office’s “Brady lists”. You state you do not have information responsive to portions of the
request.’ You claim the submitted information is excepted from disclosure under
sections 552.103 and 552.108 of the Government Code. We have con51dered the exceptions
you claim and reviewed the submitted information.

Initially, we note the submitted information includes officers’ Texas Commission on Law
Enforcement (“TCOLE”) identification numbers. Section 552.002(a) of the Government
Code defines “public information” as the following:

'"The Act does not require a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d);
Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).
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[[Information that is written, produced, collected, assembled, or maintained
under a law or ordinance or in connection with the transaction of official business:

(1) by a governmental body;

(2) fora govvernméntal body and the governmental body:
(A) owns the information;
(B) has a right of access to the information; or

(C) spends or contributes public money for the purpose of
writing, producing, collecting, assembling, or maintaining the
information; or

(3) by an individual officer or employee of a governmental body in
the officer’s or employee’s official capacity and the information
pertains to official business of the governmental body.

Gov’t Code § 552.002(a). In Open Records Decision No. 581 (1990), this office determined
certain computer information, such as source codes, documentation information, and other
computer programming, that has no significance other than its use as a tool for the
maintenance, manipulation, or protection of public property is not the kind of information
made public under section 552.021 of the Government Code. We understand the officers’
TCOLE identification numbers are unique computer-generated numbers assigned to peace
officers for identification in TCOLE’s electronic database, and may be used as an access
device number on the TCOLE website. Thus, we find the officers’ TCOLE numbers do not
constitute public information under section 552.002 of the Government Code. Therefore,
the officers’ TCOLE numbers are not subject to the Act and need not be released to the
requestor.

Next, we note the submitted information includes a police officer’s body worn camera
recordings. Body worn cameras are subject to chapter 1701 of the Occupations Code.
Chapter 1701 provides the procedures a requestor must follow when seeking a body worn
camera recording. Section 1701.661 provides, in relevant part, the following:

(a) A member of the public is required to provide the following information
when submitting a written request to a law enforcement agency for
information recorded by a body worn camera:

(1) the date and approximate time of the recording;

(2) the specific location where the recording occurred; and
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(3) the name of one or more persons known to be a subject of the
recording.

Occ. Code § 1701.661(a). In this instance, the requestor does not provide the requisite
information under section 1701.661(a). As the body worn camera recordings at issue were
not properly requested pursuant to chapter 1701 of the Occupations Code, our ruling does
not reach this information and it need not be released. However, pursuant to
section 1701.661(b), a “failure to provide all the information required by [sjubsection (a) to
be part of a request for recorded information does not preclude the requestor from making
a future request for the same recorded information.” Id. § 1701.661(b).

Next, we note some of the submitted information was the subject of a previous request for
information, as a result of which this office issued Open Records Letter No. 2016-13094
(2016). In that ruling, we concluded the officers’ TCOLE numbers are not subject to the Act
and need not be released to the requestor. The district attorney’s office may withhold the
submitted information not subject to section 552.022(a)(17) of the Government Code under
section 552.108(a)(4) of the Government Code. In releasing the information subject to
section 552.022(a)(17) of the Government Code, the district attorney’s office must withhold
the fingerprints in the information at issue under section 552.101 of the Government Code
in conjunction with section 560.003 of the Government Code. We have no indication there
has been any change in the law, facts, or circumstances on which the previous ruling was
based. Accordingly, to the extent the submitted information is identical to the information
previously requested and ruled upon by this office, we conclude the district attorney’s office
must rely on Open Records Letter No. 2016-13094 as a previous determination and withhold
or release the identical information in accordance with that ruling. See Open Records
Decision No. 673 (2001) (so long as law, facts, and circumstances on which prior ruling was
based have not changed, first type of previous determination exists where requested
information is precisely same information as was addressed in prior attorney general ruling,
ruling is addressed to same governmental body, and ruling concludes that information is or
is not excepted from disclosure). However, to the extent the submitted information is not
identical to the information responsive in Open Records Letter No. 2016-13094, we will
address the submitted arguments against disclosure.

Next, we note you have redacted some information from the submitted documents. Pursuant
to section 552.301 of the Government Code, a governmental body that seeks to withhold
requested information must submit to this office a copy of the information, labeled to
indicate which exceptions apply to which parts of the copy, unless the governmental body
has received a previous determination for the information atissue. Gov’t Code § 552.301(a),
(e)(1)(D). You do not assert, nor does our review of our records indicate, you have been
granted a previous determination to withhold such information without seeking a ruling from
this office. See id. § 552.301(a); Open Records Decision No. 673 (2000). In this instance,
we are able to discern the nature of the information that has been redacted; thus, being
deprived of that information does not inhibit our ability to make a ruling. Nevertheless, be
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advised that a failure to provide this office with requested information generally deprives us
of the ability to determine whether information may be withheld and leaves this office with
no alternative other than ordering the redacted information be released. See Gov’t Code
§ 552.301(e)(1)(D) (governmental body must provide this office with copy of “specific
information requested™). Thus, in the future, the district attorney’s office should refrain from
redacting, without authorization, any information it submits to this office in seeking an open
records ruling. “

We further note the submitted information contains court-filed documents.
Section 552.022(a)(17) of the Government Code provides for required public disclosure of
“information that is also contained in a public court record,” unless the information is made
confidential under the Act or other law. Id. § 552.022(a)(17). The district attorney’s office
must release this information pursuant to section 552.022(a)(17), which we indicated, unless
it is made confidential under the Act or other law. You seek to withhold this information
under sections 552.103 and 552.108 of the Government Code. However, these sections are
discretionary exceptions and do not make information confidential under the Act. See Dallas
Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex.
App.—Dallas 1999, no pet.) (governmental body may waive section 552.103); see also Open
Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5
(1999) (waiver of discretionary exceptions), 177 at 3 (1977) (statutory predecessor to Gov’t
Code § 552.108 subject to waiver). Therefore, the information at issue may not be withheld
under section 552.103 or section 552.108 of the Government Code. However, as
sections 552.101, 552.117, 552.1175, and 552.130 of the Government Code make
information confidential under the Act, we will address the applicability of these sections for
the information subject to section 552.022 of the Government Code.> We will also consider
the district attorney’s office’s arguments for the information not subject to section 552.022
of the Government Code.

Section 552.108 of the Government Code provides, in part:
(a) Information held by a law enforcement agency or prosecutor that deals

with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

(4) it is information that:

*The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

Gov’t Code § 552.108(a)(4). A governmental body claiming section 552.108 must explain
how and why this exception is applicable to the information the governmental body seeks
to withhold. See id. §§ 552.108(a)(4), .301(e)(1)}(A); see also Ex parte Pruitt, 551
S.W.2d 706 (Tex. 1977). The district attorney’s office states the information at issue reflects
- the mental impressions and legal strategies of district attorneys representing the state. Based
~ on your representations and our review, we find the district attorney’s office has
demonstrated the applicability of section 552.108(a)(4) of the Government Code to the
information at issue. Therefore, the district attorney’s office may withhold the submitted
information not subject to section 552.022 of the Government Code under
section 552.108(a)(4) of the Government Code.’

We next turn the submitted information subject to section 552.022 of the Government Code.
Section 552.101 of the Government Code excepts “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. This
section encompasses section 261.201(a) of the Family Code, which provides as follows:

[T]he following information is confidential, is not subject to public release
under [the Act], and may be disclosed only for purposes consistent with this
code and applicable federal or state law or under rules adopted by an
investigating agency:

(1)'a report of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). We find the information we have indicated was used or developed
in an investigation of alleged child abuse or neglect under chapter 261 of the Family Code.
See id. §§ 101.003(a) (defining “child” for purposes of section 261.201), 261.001(1), (4)
(defining “abuse” and “neglect” for purposes of section 261.201 of Family Code). Thus, this

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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information is within the scope of section 261.201 of the Family Code. The district
attorney’s office does not indicate it has adopted a rule that governs the release of this type
of information. Therefore, we assume no such rule exists. Given that assumption, the
district attorney’s office must withhold the information we indicated under section 552.101
of the Government Code in conjunction with section 261.201(a) of the Family Code. See
Open Records Decision No. 440 at 2 (1986) (predecessor statute).

Section 552.101 of the Government Code also encompasses section 560.003 of the
Government Code, which provides, “[a] biometric identifier in the possession of a
governmental body is exempt from disclosure under [the Act].” Gov’t Code § 560.003; see
id. §560.001(1) (“biometric identifier” means retina or iris scan, fingerprint, voiceprint, or
record of hand or face geometry). There is no indication the requestor has a right of access
to the fingerprints at issue under section 560.002. See id. § 560.002(1)(A) (governmental
body may not sell, lease, or otherwise disclose individual’s biometric identifier to another
person unless the individual consents to disclosure). Accordingly, the district attorney’s
office must withhold the fingerprints, which we indicated, in the information subject to
section 552.022 of the Government Code under section 552.101 of the Government Code in
conjunction with section 560.003 of the Government Code.

- Section 552.1175 of the Government Code protects the home address, home telephone
number, emergency contact information, date of birth, social security number, and family
member information of certain individuals when that information is held by a governmental
body in a non-employment capacity and the individual elects to keep the information
confidential. Id § 552.1175(b). Section 552.1175 applies, in part, to “peace officers as
defined by Article 2.12, Code of Criminal Procedure[.]” Id. § 552.1175(a)(1). Thus, to the
extent the information at issue pertains to licensed peace officers who elect to restrict access
to their information in accordance with section 552.1175(b), the district attorney’s office
must withhold the information we indicated under section 552.1175 of the Government
Code. :

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. Id. § 552.130. Accordingly, the district attorney’s office must
withhold the motor vehicle record information we indicated under section 552.130 of the
Government Code.

In summary, the officers” TCOLE numbers are not subject to the Act and need not be
released to the requestor. As the requestor did not properly request the body worn camera
recordings at issue pursuant to chapter 1701, our ruling does not reach this information and
it need not be released. To the extent the submitted information is identical to the
information previously requested and ruled upon by this office, the district attorney’s office
mustrely on Open Records Letter No. 2016-13094 as a previous determination and withhold
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or release the identical information in accordance with that ruling. To the extent the
submitted information is not identical to the information responsive in Open Records Letter
No. 2016-27543, the district attorney’s office may withhold the submitted information not
subject to section 552.022(a)(17) of the Government Code under section 552.108(a)(4) of
the Government Code. The district attorney’s office must withhold the information we have
indicated under section 552.101 of the Government Code in conjunction with
section 261.201 of the Family Code. In releasing the remaining information subject to
section 552.022(a)(17) of the Government Code, the district attorney’s office must withhold:
(Dthe fingerprints we indicated under section 552.101 of the Government Code in
conjunction with section 560.003 of the Government Code; (2) the information we indicated
under section 552.1175 of the Government Code, to the extent the information at issue
pertains to licensed peace officers who elect to restrict access to their information in
accordance with section 552.1175(b) of the Government Code; and (3) the motor vehicle
record information we indicated under section 552.130 of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Jahnna Ward

Assistant Attorney General
Open Records Division
JWitdw

Ref: ID# 658355

Enc. Submitted documents

c: Requestor
(w/o enclosures)



