ATTORNEY GENERAL OF TEXAS

May 18, 2017

Ms. Jordan M. Powell

Assistant District Attorney

County of Caldwell

1703 South Colorado Street, Box 5
Lockhart, Texas 78644

OR2017-10730
Dear Ms. Powell:
You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was

assigned ID# 658272.

Caldwell County (the “county”) received a request for phone records pertaining to three
named individuals." The county states some information does not exist.> The county states

'"The county states it sought and received clarification of the request. See Gov’t Code § 552.222(b)
(providing that if request for information is unclear, governmental body may ask requestor to clarify the
request); see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a governmental
entity, acting in good faith, requests clarification or narrowing of an unclear or overbroad request for public
information, the ten-day period to request an attorney general ruling is measured from the date the request is
clarified or narrowed). Further, we understand the county sent the requestor an estimate of charges pursuant
to section 552.26 15 of the Government Code. See Gov’t Code § 552.2615. The estimate of charges required
the requestor to provide a deposit for payment of anticipated costs under section 552.263 of the Government
Code. Seeid. § 552.263(a). The county informs us it received the required deposit on March 17, 2017. See
id. § 552.263(e) (if governmental body requires deposit or bond for anticipated costs pursuant to
section 552.263, request for information is considered to have been received on date governmental body
receives bond or deposit).

*The Act does not require a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d);
Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).
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it will release some information. The county states it will redact certain information under
section 552.136(c) of the Government Code.” The county claims some of the submitted
information is excepted from disclosure under section 552.117 of the Government Code.*
We have considered the exception the county claims and reviewed the submitted
representative sample of information.’

Section 552.117 of the Government Code excepts from disclosure the home addresses and
telephone numbers, emergency contact information, social security numbers, and family
member information of current or former officials or employees of a governmental body who
request that this information be kept confidential under section 552.024 of the Government
Code. Gov’t Code § 552.117(a). Whether a particular piece of information is protected by
section 552.117 must be determined at the time the request for it is made. See Open Records
Decision No. 530 at 5 (1989). Therefore, the county may only withhold information under
section 552.117 on behalf of current or former officials or employees who made a request
for confidentiality under section 552.024 prior to the date on which the request for this
information was made. We note section 552.117(a)(1) also encompasses an employee’s
personal cellular telephone or pager number if the employee pays for the cellular telephone
or pager service with his or her personal funds. In this instance, the county states the
employees at issue receive a stipend from the county to assist in payment for their cellular
telephone services. Thus, because the county pays for the cellular telephone service at issue,
we conclude the county may not withhold the cellular telephone numbers at issue under
section 552.117(a)(1) of the Government Code. See Open Records Decision No. 506 at 5-6
(1988) (statutory predecessor to Gov’t Code § 552.117 not applicable to numbers for cellular
mobile phones installed in county officials’ and employees’ private vehicles and intended for
official business).

Section 552.117(a)(2) of the Government Code excepts from disclosure the home address,
home telephone number, emergency contact information, social security number, and family

’Section 552.136(c) of the Government Code permits a governmental body to withhold the information
described in section 552.136(b) without the necessity of seeking a decision from this office. See Gov’t Code
§ 552.136(c). Ifa governmental body redacts such information, it must notify the requestor in accordance with
section 552.136(e). Seeid. § 552.136(d), (e).

*We note, and the county acknowledges, the county did not comply with section 552.301 of the
Government Code in requesting this decision. See Gov’t Code § 552.301(e). Nonetheless, because
section 552.117 of the Government Code can provide a compelling reason to overcome the presumption of
openness, we will consider its applicability to the submitted information. See id §§ 552.007, .302, .352.
Further, although the county also raises section 552.1175 of the Government Code, we note section 552.117
is the correct exception to raise for information the county holds in its capacity as an employer.

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.



Ms. Jordan M. Powell - Page 3

member information of a peace officer, regardless of whether the peace officer complies with
section 552.024 or 552.1175 of the Government Code.® Gov’t Code § 552.117(a)(2).
Section 552.117 also protects a peace officer’s personal cellular telephone number if a
governmental body does not pay for the cellular telephone service. See Open Records
Decision No. 670 at 6 (2001) (section 552.117(a)(2) excepts from disclosure peace officer’s
cellular telephone or pager number if officer pays for cellular telephone or pager service).
In this instance, the county states the employees at issue receive a stipend from the county
to assist in payment for their cellular telephone services. Thus, because the county pays for
the cellular telephone service at issue, we conclude the county may not withhold the cellular
telephone numbers at issue under section 552.117(a)(2) of the Government Code.
Accordingly, the county must release the submitted information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

yz

Rahat Huq

Assistant Attorney General
Open Records Division
RSH/som

Ref: ID# 658272

Enc. Submitted documents

c: Requestor
(w/o enclosures)

®Section 552.117(a)(2) adopts the definition of peace officer found in article 2.12 of the Code of
Criminal Procedure.



