
May 8, 2017 

Mr. Oscar G. Gabaldon, Jr. 
Assistant City Attorney 
City of El Paso 
P.O. Box 1890 
El PasJ, Texas 79950-1890 

I 

Dear Mr. Gabaldon: 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

OR2017-09801 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the G6vernment Code. Your request was 
assigned ID# 656571 (Reference No. W045613-022017). 

The El Paso Police Department (the "department") received a request for disciplinary and 
commendation records pertaining to two named employees and complaints against any 
department officers during a specified time period. You state the department will release 
some information to the requestor. You claim the submitted information is excepted from 
disclosure under sections 552.101 and 552.108 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted information. 

Initially, we note some of the submitted information, which we have marked, is not 
responsive to the instant request because it was created after the date the request was 
receivd

1

d. This ruling does not address the public availability of non-responsive information, 
and the city is not required to release non-responsive information in response to this request. 

Next, we note the responsive information contains peace officers' Texas Commission on 
Law Enforcement ("TCOLE") identification numbers. Section 552.002(a) of the 
Government Code defines "public information" as information that is written, produced, 
collected, assembled, or maintained under a law or ordinance or in connection with the 
transaction of official business: 

Post Office Box 12548, Austin, Texas 78711-2548 • (512) 463-2100 • www.texasattorneygeneral.gov 



Mr. Oscar G. Gabaldon, Jr. - Page 2 

(1) by a governmental body; 

(2) for a governmental body and the governmental body: 

(A) owns the information; 

(B) has a right of access to the information; or 

(C) spends or contributes public money for the purpose of writing, 
producing, collecting, assembling, or maintaining the information; or 

jC3) by an individual officer or employee of a governmental body in the 
;officer's or employee's official capacity and the information pertains to 
official business of the governmental body. 

Gov'tCode § 552.002(a). InOpenRecordsDecisionNo. 581 (1990), this office determined 
certain computer information, such as source codes, documentation information, and other 
computer programming, that has no significance other than its use as a tool for the 
maintenance, manipulation, or protection of public property is not the kind of information 
made public under section 552.021 of the Government Code. We understand an officer's 
TCOLE identification number is a unique computer-generated number assigned to peace 
officers for identification in TCOLE's electronic database and may be used as an access 
device number on the TCOLE website. Accordingly, we find the officers' TCOLE 
identification numbers in the submitted information do not constitute public information 
under section 552.002 of the Government Code. Therefore, the TCOLE identification 
numbers are not subject to the Act and need not be released to the requestor. 1 

Section 552.108(a)(l) of the Government Code excepts from disclosure "[i]nformationheld 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if ... release of the information would interfere with the detection, 
investigation, or prosecution of crime[.]" Gov't Code§ 552.108(a)(l). A governmental 
body claiming section 5 52.108( a )(1) must explain how and why the release of the requested 
information would interfere with law enforcement. See id §§ 552.108(a)(l), .30l(e)(l)(A); 
see also Exparte Pruitt, 551S.W.2d706 (Tex. 1977). We note section 552.108 is generally 
not applicable to records of an internal affairs investigation that is purely administrative in 
nature and does not involve the investigation or prosecution of crime. See City of Fort Worth 
v. Cornyn, 86 S.W.3d 320 (Tex. App.-Austin 2002, no pet.); Morales v. Ellen, 840 
S. W.2d 519, 525-26 (Tex. Civ. App.-El Paso 1992, writ denied) (statutory predecessor to 
section 552.108 not applicable to internal investigation that did not result in criminal 
investigation or prosecution). You state case number 16-0357 pertains to an ongoing 

1As our ruling is dispositive, we need not address your remaining argument against disclosure of the 
submitted information. 
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~riminfl . invest~gation. Ba~ed on you~ representati.on, ~e co~cl~de the release ?f the 
mformat10n at issue would mterfere with the detection, mvest1gat10n, or prosecution of 

• I 
cnme. 1 See Houston Chronicle Pub/ 'g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. 
App.-Houston [14th Dist.] 1975) (court delineates law enforcement interests that are 
present in active cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). Thus, 
section 552.108(a)(l) is applicable to case number 16-0357. 

However, section 552.108 does not except from disclosure basic information about an 
arrested person, an arrest, or a crime. Gov't Code § 552.108( c ). Basic information refers to 
the information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88; Open 
Records Decision No. 127 (1976) (summarizing types ofinformation considered to be basic 
information). We note basic information includes, among other items, the identity of the 
complainant. See ORD 127 at 3-4. Thus, with the exception of the basic information, the 
department may withhold case number 16-0357 under section 552.108(a)(l) of the 
Government Code. 

You assert some of the basic information in case number 16-0357 is confidential under 
section 552.101 of the Government Code in conjunction with common-law privacy. 
Section 552.101 of the Government Code excepts "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." Gov't Code § 552.101. 
Sectio4 552.101 encompasses the doctrine of common-law privacy, which protects 
informlition that is (1) highly intimate or embarrassing, the publication of which would be 
highly objectionable to a reasonable person, and (2) not oflegitimate concern to the public. 
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the 
Texas Supreme Court are delineated in the Industrial Foundation decision. Id. at 683. 
Additionally, this office concluded information that either identifies or tends to identify a 
victim of sexual assault or other sex-related offense is confidential under common-law 
privacy. Open Records Decision No. 393 at 2 (1983); see Open Records Decision No. 339 
(1982); see also Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 1992, writ denied) 
(identity of witnesses to and victims of sexual harassment was highly intimate oi 
embarrassing information and public did not have a legitimate interest in such information). 
We note a post office box address does not tend to disclose a person's identity. Upon review, 
we conclude some of the basic information in case number 16-0357 meets the standard 
articulated by the Texas Supreme Court in Industrial Foundation. Accordingly, in releasing 
the basic information in case number 16-03 57, the department must withhold the information 
we have marked under section 552.101 of the Government Code in conjunction with 
common-law privacy. . 

Sectiol 552.101 also encompasses information made confidential by the Medical Practice 
Act ("MP A"), subtitle B of title 3 of the Occupations Code, which governs release of medical 
records. Section 159.002 of the MPA provides, in relevant part: 
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(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. · 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

I 

( c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 15 9. 002( a)-( c ). Information subjectto the MP A includes both medical records 
and information obtained from those medical records. See id.§§ 159.002, .004. This office 
has concluded the protection afforded by section 159.002 extends only to records created by 
either a physician or someone under the supervision of a physician. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find the information 
we have marked constitutes a record of the identity, diagnosis, evaluation, or treatment of a 
patient by a physician. Accordingly, the department must withhold the information we 
marked under section 552.101 of the Government Code in conjunction with the MPA. 

As previously noted, section 552.101 of the Government Code encompasses the doctrine of 
common-law privacy, which is subject to the two-part test discussed above. Indus. 
Found., 540 S.W.2d at 685. Additionally, this office has determined common-law privacy 
generally protects the identities of juvenile offenders. See Open Records Decision No. 394; 
cf Farri. Code§ 58.007(c). Upon review, we conclude some of the remaining information 
meets the standard articulated by the Texas Supreme Court in Industrial Foundation. 
Accordingly, the department must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with common-law privacy. 
However, we find no portion of the remaining information is highly intimate or embarrassing 
and of no legitimate public concern, and the department may not withhold any of the 
remaining information under section 552.101 of the Government Code on the basis of 
common-law privacy. 

Section 552.101 of the Government Code also encompasses the doctrine of constitutional 
privacy. Constitutional privacy consists of two interrelated types of privacy: (1) the right to 
make certain kinds of decisions independently and (2) an individual's interest in avoiding 
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type 
protects an individual's autonomy within "zones of privacy" which include matters related 
to marriage, procreation, contraception, family relationships, and child rearing and education. 
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Id. Thb second type of constitutional privacy requires a balancing between the individual's 
privacy interests and the public's need to know information of public concern. Id The scope 
of information protected is narrower than that under the common law doctrine of privacy; 
the information must concern the "most intimate aspects of human affairs." Id at 5 (citing 
Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). After review of the 
remaining information, we find you have failed to demonstrate how any portion of the 
information at issue falls within the zones of privacy or implicates an individual's privacy 
interests for purposes of constitutional privacy. Therefore, the department may not withhold 
any of the remaining information under section 552.101 of the Government Code on the 
basis of constitutional privacy. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.102(a). The Texas Supreme Court held section 
552.102(a) excepts from disclosure the dates of birth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. ofTex., 354 S.W.3d 336 (Tex. 2010). Upon review, we find the department 
must withhold the dates of birth we have marked under section 552.102(a) of the 
Goverriment Code. 

I 
Section 552.117(a)(2) of the Government Code excepts from disclosure the home address, 
home telephone number, emergency contact information, social security number, and family 
member information of a peace officer, regardless of whether the peace officer complies with 
section 552.024 or 552.1175 of the Government Code.2 Gov't Code § 552.117(a)(2). 
Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of 
Criminal Procedure. We note section 552.117(a)(2) protects a peace officer's personal 
cellular telephone number only if the officer pays for the cellular telephone service with his 
or her personal funds. See Open Records Decision Nos. 670 at 6 (2001) (Gov't Code 
§ 552. l 17(a)(2) excepts from disclosure peace officer's cellular telephone number if officer 
pays for service), 506 at 5-6 (1988) (section 552.117 not applicable to cellular telephone 
numbers paid for by governmental body and intended for official use). 

In this instance, we are unable to determine whether the individuals whose information is at 
issue are currently licensed peace officers as defined by article 2.12; therefore, we must rule 
conditionally. If the individuals at issue are currently licensed peace officers as defined by 
article 2.12 and the marked cell phone numbers are not paid for by a governmental body, 
then the department must withhold the information we marked under section 552.117(a)(2) 
of the <Government Code. Conversely, ifthe individuals at issue are not currently licensed 
peace ~fficers as defined by article 2.12 or the marked cell phone numbers are paid for by a 

2The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 
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governmental body, the department may not withhold the information at issue under 
section 552.117(a)(2) of the Government Code. 

If the individuals at issue are not currently licensed peace officers, then their personal 
information may be subject to section 552.117(a)(l) of the Government Code. 
Section 552.117(a)(l) of the Government Code excepts from disclosure the home address 
and telephone number, emergency contact information, social security number, and family 
member information of a current or former employee or official of a governmental body who 
reques~s this information be kept confidential under section 552.024 of the Government 
Code. See Gov't Code§ 552.117(a)(l). Section 552.l 17(a)(l) also applies to the personal 
cellular telephone number of a current or former official or employee of a governmental 
body, provided the cellular telephone service is not paid by a governmental body. See Open 
Records Decision No. 506 at 5-6 (1988). We note the protections of section 552.117 only 
apply to information that the governmental body holds in its capacity as an employer. See 
Gov't Code § 5 52.117 (a )(1) (providing that employees of governmental entities may protect 
certain personal information in the hands of their employer); 0 RD 45 5 (statutory predecessor 
to section 552.117 does not except information pertaining to applicants who are not 
employees). Whether a particular item ofinformation is protected by section 552.117(a)(l) 
must be determined at the time of the governmental body's receipt of the request for the 
information. See Open Records Decision No. 530 at 5 (1989). Thus, information may only 
be withheld under section 552.117( a)(l) on behalf of a current or former employee who made 
a request for confidentiality under section 552.024 prior to the date of the governmental 
body's receipt of the request for the information or not later than the 14th day after the date 
on which the employee began employment with the city. See Gov't Code § 552.024(b ). 
Information may not be withheld under section 5 52.117 (a )(1) on behalf of a current or former 
employee or official who did not timely request under section 552.024 the information be 
kept coeridential. Upon review, we conclude that, if the individuals at issue are not currently 
license~ peace officers, then, to the extent the individuals at issue timely requested 
confidentiality under section 552.024 of the Government Code and the marked cell phone 
numbers are not paid for by a governmental body, the department must withhold the 
information we have marked under section 552.117(a)(l) of the Government Code. 
Conversely, to the extent the individuals at issue did not timely request confidentiality under 
section 552.024 or the marked cell phone numbers are paid for by a governmental body, the 
department may not withhold this information under section 552.117(a)(l). 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. See Gov't Code§ 552.130. Accordingly, the department must 
withhold the motor vehicle record information we have marked under section 552.130 of the 
Government Code. 
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We nol some of the remaining information may be protected by copyright. A custodian of 
public records must comply with the copyright law and is not required to furnish copies of 
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental 
body must allow inspection of copyrighted materials unless an exception applies to the 
information. Id.; see Open Records Decision No. 109 (1975). If a member of the public 
wishes to make copies of copyrighted materials, the person.must do so unassisted by the 
governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, the TCOLE identification numbers are not subject to the Act and need not be 
released to the requestor. With the exception of the basic information, which must be 
released, the department may withhold case number 16-03 57 under section 5 52.108( a)(l) of 
the Government Code. In releasing the basic information in case number 16-0357, the 
department must withhold the information we marked under section 552.101 of the 
Government Code in conjunction with common-law privacy. The department must withhold 
the information we marked under section 552.101 of the Government Code in conjunction 
with the MP A. The department must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with common-law privacy. The 
departihent must withhold the dates of birth we have marked under section 5 52.102( a) of the 
Goverrlment Code. To the extent individuals at issue are currently licensed peace officers 
as defined by article 2.12 and the marked cell phone numbers are not paid for by a 
governmental body, then the department must withhold the information we marked under 
section 552.117(a)(2) of the Government Code. If the individuals at issue are not currently 
licensed peace officers, then, to the extent the individuals at issue timely requested 
confidentiality under section 552.024 of the Government Code and the marked cell phone 
numbers are not paid for by a governmental body, the department must withhold the 
information we have marked under section 552.117(a)(l) of the Government Code. The 
department must withhold the motor vehicle record information we have marked under 
section 552.130 of the Government Code. The department must release the remaining 
information remaining information; however, any information protected by copyright may 
only be released in accordance with copyright law.3 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

3We note the information being released contains social security numbers. Section 552.14 7(b) of the 
Government Code authorizes a governmental body to redact a living person's social security number from 
public release without the necessity of requesting a decision from this office under the Act. Gov't Code 
§ 552.147(b). 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
Genera,l, toll free, at (888) 672-6787. 

SincerJly, 

~ 
Kieran Hillis 
Assistant Attorney General 
Open Records Division 

KH/sb 

Ref: ID# 656571 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


