
April 25, 2017 

Ms. Andrea D. Russell 
Counsel for City of Southlake 

KEN PAXTON 
ATTORNEY GENERAL 01:' TEXAS 

Taylor Olson Adkins Sralla Elam, L.L.P. 
6000 Western Place, Suite 200 
Fort Worth, Texas 76107-4654 

Dear Ms. Russell: 

OR2017-08749 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 654873. 

The City of Southlake (the "city"), which you represent, received a request for information 
pertaining to use-of-force investigations of the city's police department (the "department") 
and disciplinary actions involving three named individuals for a specified period of time. 
The city represents it will withhold information under section 552.117(a)(2) of the 
Government Code pursuant to Open Records Decision No. 670 (2001), sections 552.130 
and 552.14 7(b) of the Government Code, and Open Records Decision No. 684 (2009). 1 The 
city claims the submitted information 1s excepted from disclosure under 

1A governmental body may withhold a peace officer's home address and telephone number, personal 
cell phone and pager numbers, social security number, and family member information under section 
552. l l 7(a)(2) without requesting a decision from this office. See ORD 670. Section 552.130(c) of the 
Government Code allows a governmental body to redact the information described in section 552.130(a) 
without the necessity of seeking a decision from the attorney general. See Gov't Code § 552.130(c). If a 
governmental body redacts such information, it must notify the requestor in accordance with section 552.130( e ). 
See id.§ 552.130(d), (e). Section 552.147(b) of the Government Code authorizes a governmental body to 
redact a living person's social security number from public release without the necessity of requesting a decision 
from this office under the Act. See id. § 552.147(b). Open Records Decision No. 684 is a previous 
determination to all governmental bodies authorizing them to withhold certain categories ofinformation without 
the necessity of seeking a decision from this office. 
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sections 552.101, 552.103, and 552.108(a)(l) of the Government Code.2 We have 
considered the claimed exceptions and reviewed the submitted information. 

Initially, we note the submitted information contains the Texas Commission on Law 
Enforcement ("commission") identification numbers of peace officers.3 Section 552.002(a) 
of the Government Code defines "public information" as 

information that is written, produced, collected, assembled, or maintained 
under a law or ordinance or in connection with the transaction of official 
business: 

(1) by a governmental body; 

(2) for a governmental body and the governmental body: 

(A) owns the information; 

(B) has a right of access to the information; or 

(C) spends or contributes public money for the purpose of 
writing, producing, collecting, assembling, or maintaining the 
information; or 

(3) by an individual officer or employee of a governmental body in 
the officer's or employee's official capacity and the information 
pertains to official business of the governmental body. 

Gov'tCode § 552.002(a). InOpenRecordsDecisionNo. 581 (1990), this office determined 
certain computer information, such as source codes, documentation information, and other 
computer programming, that has no significance other than its use as a tool for the 
maintenance, manipulation, or protection of public property is not the kind of information 
made public under section 552.021 of the Government Code. We understand an officer's 
commission identification number is a unique computer-generated number assigned to peace 
officers for identification in the commissioner's electronic database, and may be used as an 
access device number on the commission website. Accordingly, we find the commission 

2 Although the city also raised section 552.101 of the Government Code in conjunction with the 
common-law informer's privilege and sections 552.107, 552.108(a)(2), and 552.111 of the Government Code, 
it has not submitted arguments explaining how these apply to the submitted information. Therefore, we presume 
the city no longer makes these arguments. See Gov't Code §§ 552.30 I, .302. 

3The Texas Commission on Law Enforcement Officer Standards and Education was renamed the Texas 
Commission on Law Enforcement by the 83rd Legislature. See Act of May 6, 2013, 83rd Leg., R.S., ch. 93, 
§ 1.01, 2013 Tex. Gen. Laws 174, 174. 
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identification numbers in the submitted information do not constitute public information 
under section 552.002 of the Government Code. Therefore, the submitted commission 
identification numbers are not subject to the Act and the city is not required to release them. 

We next note some of the information in Exhibit B-1 is subject to section 552.022 of the 
Government Code, which, provides, in relevant part, the following: 

Without limiting the amount or kind ofinformation that is public information 
under this chapter, the following categories of information are public 
information and not excepted from required disclosure unless made 
confidential under this chapter or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108; 

(17) information that is also contained in a public court record[.] 

Gov't Code§ 552.022(a)(l), (17). Internal Affairs report number IA-2015-0005 consists of 
a completed investigation and, thus, subject to section 552.022(a)(l). We have also marked 
court-filed documents that are subject to section 552.022(a)(l 7). Although the city asserts 
the information subject to section 552.022 is excepted from release under section 552.103, 
section 552.103 is discretionary and does not make information confidential under the Act. 
See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. 
App.-Dallas 1999, no pet.) (governmental body may waive section 552.103 ); Open Records 
Decision No. 542 at 4 (1990) (statutory predecessor to section 552.103 may be waived); see 
also Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). 
Therefore, the city may not withhold the information subject to section 552.022 under 
section 5 52.103. In addition, common-law privacy is not applicable to information contained 
in public records. See Cox Broad. Corp. v. Cohn, 420 U.S. 469, 496 (1975) (action for 
invasion of privacy cannot be maintained where information is in public domain); 
Star-Telegram, Inc. v. Walker, 834 S.W.2d54, 57 (Tex. 1992) (law cannot recall information 
once in public domain). Therefore, the city must release the information we have marked 
under section 552.022( a)(l 7) of the Government Code. However, we will consider the city's 
argument under section 552.101 for Internal Affairs report number IA-2015-0005 because 
that section makes information confidential under the Act. Further, we will consider the 
applicability of common-law privacy for this report. We will also address all of the city's 
arguments for the information not subject to section 552.022. 

Section 552.103 of the Government Code provides in relevant part as follows: 
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(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only ifthe litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code§ 552.103(a), (c). The governmental body has the burden of providing relevant 
facts and documents to show section 552.103 is applicable in a particular situation. The test 
for meeting this burden is a showing that (1) litigation is pending or reasonably anticipated 
on the date the governmental body received the request for information and (2) the 
information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal 
Found, 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, orig. proceeding); Heard v. 
Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ refd 
n.r.e. ); Open Records Decision No. 551 at 4 (1990). The governmental body must meet both 
prongs of this test for information to be excepted from disclosure under section 552.103(a). 

The city informs us, and provides documentation showing, litigation styled Westfall vs. Luna, 
et al., and the City of Southlake, Cause No. 4:15-cv-00874-0, was pending in the United 
States District Court for the Northern District of Texas, Fort Worth Division when it received 
the request. Furthermore, we find the remaining information in Exhibit B-1 is related to the 
pending proceedings for purposes of section 552.l 03. Therefore, section 552.l 03 of the 
Government Code is applicable to the remaining information in Exhibit B-1. 

However, once information has been obtained by all parties to the anticipated litigation 
through discovery or otherwise, no section 552.103(a) interest exists with respect to that 
information. See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information 
that has either been obtained from or provided to the opposing party in the pending litigation 
is not excepted from disclosure under section 552.103( a). We note the opposing party to the 
pending litigation at issue has seen or had access to some of the information at issue. 
Therefore, the city may not withhold this information pursuant to section 5 52.103. However, 
we agree the city may withhold the remaining information in Exhibit B-1, which we have 
marked, under section 552.103 of the Government Code. We note the applicability of 
section 552.103(a) ends once the litigation has been concluded. Attorney General Opinion 
MW-575 (1982); Open Records Decision No. 350 (1982). 
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Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. Section 552.101 encompasses section 58.007 of the Family Code, which 
makes confidential juvenile law enforcement records relating to conduct that occurred on or 
after September 1, 1997. See Fam. Code § 58.007(c). Section 58.007(c) provides the 
following: 

Except as provided by Subsection ( d), law enforcement records and files 
concerning a child and information stored, by electronic means or otherwise, 
concerning the child from which a record or file could be generated may not 
be disclosed to the public and shall be: 

( 1) if maintained on paper or microfilm, kept separate from adult files 
and records; 

(2) if maintained electronically in the same computer system as 
records or files relating to adults, be accessible under controls that are 
separate and distinct from controls to access electronic data 
concerning adults; and 

(3) maintained on a local basis only and not sent to a central state or 
federal depository, except as provided by Subchapters B, D, and E. 

Id. Upon review, we find some of the information at issue, which we have marked under 
section 58.007( c ), involves alleged juvenile delinquent conduct or conduct indicating a need 
for supervision that occurred after September 1, 1997. See id. §§ 51.02(2) (for purposes of 
section 58.007(c), "child" means person who is ten years of age or older and under seventeen 
years of age when conduct occurred), .03( a), (b) (defining "delinquent conduct" and "conduct 
indicating aneed for supervision"). The exceptions in section 58.007 do not appear to apply. 
Therefore, the city must withhold the information we have marked under section 552.101 of 
the Government Code in conjunction with section 58.007(c) of the Family Code. 

Section 552.101 of the Government Code also encompasses section 773.091 of the Health 
and Safety Code, which provides, in part, the following: 

(b) Records of the identity, evaluation, or treatment of a patient by emergency 
medical services personnel or by a physician providing medical supervision 
that are created by the emergency medical services personnel or physician or 
maintained by an emergency medical services provider are confidential and 
privileged and may not be disclosed except as provided by this chapter. 
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(g) The privilege of confidentiality under this section does not extend to 
information regarding the presence, nature of injury or illness, age, sex, 
occupation, and city of residence of a patient who is receiving emergency 
medical services. 

Health & Safety Code§ 773.09l(b), (g). The remaining information contains records of the 
identity, evaluation, or treatment of a patient made and maintained by emergency medical 
services personnel. Thus, section 773.091 is applicable to this information, which we have 
marked. Therefore, with the exception of the information subject to section 773.09l(g) of 
the Health and Safety Code, which is not confidential under section 773.091, the city must 
withhold the information we have marked under section 552.101 of the Government Code 
in conjunction with section 773.09l(b) of the Health and Safety Code. 

Section 552.108(a) of the Government Code excepts from disclosure "[i]nformation held by 
a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if: (I) release of the information would interfere with the detection, 
investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(l). A governmental 
body claiming section 552.108(a)(l) must explain how and why the release of the 
information at issue would interfere with law enforcement. See id. §§ 552.108(a)(l), 
.30l(e)(l)(A); see also Ex parte Pruitt, 551 S.W.2d 706, 710 (Tex. 1977). However, 
section 5 52.108 is generally not applicable to records of an internal affairs investigation that 
is purely administrative in nature and does not involve the criminal investigation or 
prosecution of alleged misconduct. See, e.g., Morales v. Ellen, 840 S.W.2d 519, 526 (Tex. 
App.-El Paso 1992, writ denied) (statutory predecessor to section 552.108 not applicable 
to internal investigation that did not result in criminal investigation or prosecution); see also 
City of Fort Worth v. Cornyn, 86 S.W.3d 320, 329 (Tex. App.-Austin 2002, no pet.) 
(section 5 52.108 generally not applicable to law enforcement agency's personnel records); 
Open Records Decision No. 350 at 3-4 (1982). Exhibit B-2 consists of internal 
administrative investigations of officers with the city's police department. However, the city 
inform us this information pertains to a pending criminal investigation. Upon review, we 
find the city has established the release of Internal Affairs report number IA-2016-0002 
would interfere with the detection, investigation, or prosecution of crime. See Houston 
Chronicle Publ'g Co. v. City of Houston, 531 S.W.2d 177, 186-87 (Tex. Civ. 
App.-Houston [14th Dist.] 197 5) (delineating law enforcement interests present in active 
cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). Therefore, the city may 
withhold Internal Affairs report number IA-2016-0002 under section 552.108(a)(l) of the 
Government Code.4 However,we find the city has failed to demonstrate the applicability of 
section 552.108(a)(l) to the remaining information at issue, and may not withhold it on that 
basis. 

4As our ruling is dispositive, we do not address the other arguments of the city to withhold this 
information. 
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Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in the Industrial 
Foundation decision. Id. at 683. This office has found the following types of information 
are excepted from required public disclosure under common-law privacy: some kinds of 
medical information, see Open Records Decision No. 455 (1987); and the identity of a 
juvenile offender. See Open Records Decision No. 394 (1983); cf Fam. Code§ 58.007(c). 
The Third Court of Appeals has concluded public citizens' dates of birth are protected by 
common-law privacy pursuant to section 552.101. See Paxton v. City of Dallas, 
No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.-Austin May 22, 2015, pet. 
denied) (mem. op.). However, this office has also found the public has a legitimate interest 
in information relating to employees of governmental bodies and their employment 
qualifications and job performance. See Open Records Decision Nos. 4 70 at 4 (1987) (public 
has legitimate interest in job qualifications and performance of public employees), 405 at 2-3 
(1983) (public has interest in manner in which public employee performs job). In addition, 
we note the public has a legitimate public interest in the details of a crime. See Open 
Records Decision No. 400 at 4 (1983). See generally Lowe v. Hearst Communications, 
Inc., 487 F.3d246, 250 (5th Cir. 2007) (noting "legitimate public interest in facts tending to 
support an allegation of criminal activity" (citing Cine! v. Connick, 15 F.3d 1338, 1345-46 
(1994)). Upon review, we find some of the remaining information, which we have marked, 
satisfies the standard articulated by the Texas Supreme Court in Industrial Foundation. 
Accordingly, the city must withhold the information we have marked under section 552.101 
of the Government Code in conjunction with common-law privacy. However, we conclude 
the remaining information is not confidential under common-law privacy, and the city may 
not withhold it under section 552.101 on that ground. 

To conclude, the submitted commission identification numbers are not subject to the Act and 
the city is not required to release them. The city must release the information we have 
marked under section 552.022(a)(l 7) of the Government Code. The city may withhold the 
information we have marked under section 552.103 of the Government Code and Internal 
Affairs report number IA-2016-0002 under section 5 52.108( a)( 1) of the Government Code. 
The city must withhold the following: (1) the information we have marked under 
section 552.101 of the Government Code in conjunction withsection58.007(c) of the Family 
Code; (2) with the exception of the information subject to section 773.091(g) of the Health 
and Safety Code, which the city must release, the information we have marked under 
section 552.101 of the Government Code in conjunction with section 773.091(b) of the 
Health and Safety Code; and (3) the information we have marked under section 552.101 of 
the Government Code in conjunction with common-law privacy. The city must release the 
remaining information. 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

JLC/bw 

Ref: ID# 654873 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


