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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

April 19, 2017

Ms. Andrea D. Russell

Counsel for the City of Richland Hills
Taylor Olson Adkins Sralla Elam L.L.P.
6000 Western Place, Suite 200

Fort Worth, Texas 76107

OR2017-08376

Dear Ms. Russell:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 654038.

The City of Richland Hills (the “city”), which yourepresent, received a request for specified
communications between the city and two named agencies. You state the city will withhold
certain information pursuant to sections 552.130(c) and 552.147(b) of the Government Code
and pursuant to Open Records Decision No. 684 (2009).! You claim the submitted
information is excepted from disclosure under section 552.103 of the Government Code. We
have considered the claimed exception and reviewed the submitted information. We have
also received and considered comments from the requestor. See Gov’t Code § 552.304
(permitting interested third party to submit to attorney general reasons why requested
information should or should not be released). '

'Section 552.130(c) of the Government Code allows agovernmental body to redact the information
described in section 552.130(a) without the necessity of seeking a decision from the attorney general. See Gov’t
Code § 552.130(c). Ifagovernmental body redacts such information, it mustnotify the requestor in accordance
with section 552.130(e). See id. -§ 552.130(d), (). Section 552.147(b) of the Government Code authorizes a
governmental body to redact a living person’s social security number from public release without requesting
a decision from this office under the Act. 7d. § 552.147(b). Open Records Decision No. 684 is a previous
determination to all governmental bodies authorizing them to withhold certain information, including e-mail
addresses of members of the public subject to section 552.137 of the Government Code, without the necessity
of requesting an attorney general decision.
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Initially, we must address the requestor’s contention the city did not comply with the
procedural requirements of the Act by not “fil[ing] the required 15-day follow up filing.”
Section 552.301 of the Government Code prescribes the procedures that a governmental
body must follow in asking this office to decide whether requested information is excepted
from public disclosure. See id. § 552.301. Pursuant to section 552.301(e), a governmental
body-is required to submit to this office within fifteen business days of receiving an open
records request (1) written comments stating the reasons why the stated exceptions apply that
would allow the information to be withheld, (2) a copy of the written request for information,
(3) a signed statement or sufficient evidence showing the date the governmental body
received the written request, and (4) a copy of the specific information requested or
representative samples, labeled to indicate which exceptions apply to which parts of the
documents. Id. § 552.301(e).

The city received the instant request for information on January 26, 2017. The city received
clarification of the request on February 6, 2017. See id. § 552.222 (providing if request for
information is unclear, governmental body may ask requestor to clarify request); see also
City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a
governmental entity, acting in good faith, requests clarification or narrowing of an unclear
or over-broad request for public information, the ten-day period to request an attorney
general ruling is measured from the date the request is clarified or narrowed). Thus,
February 6, 2017, is the day on which the city is deemed to have received the request.
Accordingly, the city’s fifteen-business-day deadline was February 27, 2017. The envelope
in which you sent the city’s request for a ruling and the information required by
section 552.301(e) bears a postmark of February 9, 2017. See Gov’t Code § 552.308
(describing rules for calculating submission dates of documents sent via first class United
States mail, common or contract carrier, or interagency mail). Thus, we conclude the city
complied with the requirements of section 552.301 of the Government Code. Accordingly,
we will address the city’s arguments against disclosure.

Section 552.103 of the Government Code provides, in relevant part, as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.
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Id. § 552.103(a), (c). The governmental body has the burden of providing relevant facts and
documents to show the section 552.103(a) exception is applicable in a particular situation.
The test for meeting this burden is a showing that (1) litigation is pending or reasonably
anticipated on the date the governmental body received the request for information and (2)
the information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal
Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. proceeding); Heard v.
Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at4 (1990). The governmental body must meet both
prongs of this test for information to be excepted from disclosure under section 552.103(a).

You contend the submitted information is related to litigation to which the city is a party.
You state, and provide documentation demonstrating, a lawsuit styled Spieker v. Hon. Bill
Agan, Cause No. 067-289416-16, was pending in the 67th District Court of Tarrant County,
Texas when the city received the request for information. However, the requestor asserts
section 552.103 of the Government Code is not applicable because the litigation ended on
February 24, 2017. As mentioned above, the city received the instant request on
February 6,2017. A requestor’s right of access to information must be construed at the time
the request is made. See Open Records Decision No. 530 (1989). Thus, we determine the
city was a party to pending litigation at the time it received the instant request. The requestor
also asserts the requested information is not related to the litigation. However, upon review
of the submitted arguments and information at issue, we find the submitted information is
related to the pending litigation for purposes of section 552.103(a). Accordingly, the city
may generally withhold the submitted information under section 552.103(a) of the
Government Code.

However, once the information has been obtained by all parties to the pending litigation, no
section 552.103(a) interest exists with respect to that information. Open Records Decision
No. 349 at 2 (1982). Thus, information that has either been obtained from or provided to the
opposing party in the pending litigation is not excepted from disclosure under
section 552.103(a). We note the opposing party to the pending litigation has seen or had
access to some of the submitted information. Therefore, the city may not withhold this
information, which we marked for release, under section 552.103(a). However, we agree the
city may withhold the remaining information under section 552.103(a). We also note the
applicability of section 552.103(a) ends when the litigation has concluded. Attorney General
Opinion MW-575 at 2 (1982); Open Records Decision Nos. 350 at 3 (1982), 349 at 2.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
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orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Jahnna Ward

Assistant Attorney General
Open Records Division
JW/eb

Ref: ID# 654038

Enc. Submitted documents

c: Requestor
(w/o enclosures)



