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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

April 12, 2017

Ms. Diana Shearer

Assistant County Attorney

El Paso County Attorney’s Office

500 East San Antonio Avenue, Room 503
El Paso, Texas 79901

OR2017-07793
Dear Ms. Shearer:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 653198 (Internal File No. OP-17-028).

The El Paso County Medical Examiner’s Office (the “medical examiner’s office™) received
a request for all information regarding the death of a named individual. You state the
medical examiner’s office will release some information to the requestor upon receipt of
payment. You inform us the medical examiner’s office will withhold the responsive autopsy
photographs without requesting a decision from our office pursuant to section 11(b) of
article 49.25 of the Code of Criminal Procedure.! You also inform us the medical examiner’s
office will redact the dates of birth of living individuals pursuant to Open Records Letter
No. 2017-01706 (2017), as well as certain information pertaining to living individuals
pursuant to-Open Records Decision No. 684 (2009).? You claim the submitted information

'Section 11(b) of article 49.25 of the Code of Criminal Procedure permits a governmental body to
withhold a photograph or x-ray taken during an autopsy without requesting a ruling from this office. Crim.
Proc. Code art. 49.25, § 11(b).

*Open Records Letter No. 2017-01706 authorizes the medical examiner’s office to withhold living
public citizens’ dates of birth under section 552.101 of the Government Code in conjunction with common-law
privacy without requesting a ruling from this office. Open Records Decision No. 684 is a previous
determination to all governmental bodies authorizing them to withhold specific categories of information,
including an e-mail address of a member of the public under section 552.137 of the Government Code, without
the necessity of requesting an attorney general decision.
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is excepted from disclosure under sections 552.101 and 552.130 of the Government Code.
We have considered the exceptions you claim and reviewed the submitted information. We
have also received and considered comments from interested third parties. See Gov’t Code
§ 552.304 (interested party may submit comments stating why information should or should
not be released).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id
§ 552.101. Section 552.101 of the Government Code encompasses information protected
by other statutes, such as the Medical Practice Act (the “MPA”), subtitle B of title 3 of the
Occupations Code, which provides, in pertinent part, the following:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
- by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(c). Information subject to the MPA includes both medical records
and information obtained from those records. See id. §§ 159.002, .004. This office has
concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 at 3-4 (1988), 370 at 2 (1983), 343 at 1 (1982). Section 159.001 of the
MPA defines “patient” as a person who consults with or is seen by a physician to receive
medical care. Occ. Code § 159.001(3). Under this definition, a deceased person cannot be
a patient under section 159.002 of the MPA. See ORDs 487, 370, 343. Thus, the MPA is
applicable only to records related to a person who was alive at the time of diagnosis,
evaluation, or treatment to which the records pertain. Upon review, we find you have not
established the information at issue consists of records of the identity, diagnosis, evaluation,
or treatment of a patient by a physician that are created or maintained by a physician.
Therefore, this information is not confidential under the MPA, and the medical examiner’s
office may not withhold it under section 552.101 of the Government Code on that ground.

Section 552.101 of the Government Code also encompasses information protected by
section 773.091 of the Health and Safety Code. Section 773.091 of the Health and Safety
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Code is applicable to records of the provision of emergency medical services and provides,
in part:

(b) Records of the identity, evaluation, or treatment of a patient by emergency
medical services personnel or by a physician providing medical supervision
that are created by the emergency medical services personnel or physician or
maintained by an emergency medical services provider are confidential and
privileged and may not be disclosed except as provided by this chapter.

(¢) Any person who receives information from confidential communications
or records as described by this chapter, other than a person. listed in
Section 773.092 who is acting on the survivor’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was obtained.

Health & Safety Code § 773.091(b)-(c). Upon review, we agree Exhibit C consists of
records made and maintained by emergency medical services personnel. However, we note

the information at issue reveals the individual concerned was deceased when emergency
medical services personnel arrived. The term “patient” is not defined for the purposes of
section 773.091 of the Health and Safety Code. When a word used in a statute is not defined
and that word is “connected with and used with reference to a particular trade or subject
matter or is used as a word of art, the word shall have the meaning given by experts in the
~ particular trade, subject matter, or art.” Gov’t Code § 312.002; see also Liberty Mut. Ins. Co.

v. Garrison Contractors, Inc., 966 S.W.2d 482, 485 (Tex. 1998). Taber’s Cyclopedic

Medical Dictionary defines “patient” as “one who is sick with, or being treated for, an illness

or injury; [or] . . . an individual receiving medical care.” Taber’s Cyclopedic Medical
Dictionary 1446 (17th ed. 1989). We also note other statutes dealing with medically-related
professions generally define “patient” as an individual who consults a health care
professional. See Health & Safety Code § 611.001 (mental health records); Occ. Code
§§ 159.001 (physician records), 201.401 (chiropractic records), 202.401 (podiatric
records), 258.101 (dental records). Thus, because the generally accepted medical definition
of patient indicates the term refers to a living individual, we find the term does not
encompass information that concerns a deceased individual. Accordingly, we conclude
section 773.091 of the Health and Safety Code is not applicable to the information at issue
and the medical examiner’s office may not withhold this information under section 552.101

of the Government Code on that basis.

Section 552.101 of the Government Code also encompasses the doctrine of constitutional
privacy. Constitutional privacy consists of two interrelated types of privacy: (1) the right to
make certain kinds of decisions independently and (2) an individual’s interest in avoiding
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type
protects an individual’s autonomy within “zones of privacy” which include matters related
to marriage, procreation, contraception, family relationships, and child rearing and education.
Id. The second type of constitutional privacy requires a balancing between the individual’s
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privacy interests and the public’s need to know information of public concern. Id. The scope
of information protected is narrower than that under the common law doctrine of privacy;
the information must concern the “most intimate aspects of human affairs.” Id at 5 (quoting
Ramie v. City of Hedwig Village, Texas, 765 F.2d 490, 492 (5th Cir. 1985)). However,
because privacy is a personal right that lapses at death, the constitutional right to privacy
does not encompass information that relates only to a deceased individual. See Moore v.
Charles B. Pierce Film Enters., Inc, 589 S.W.2d 489, 491 (Tex. Civ.
App.—Texarkana 1979, writ ref’d n.r.e.); see also Open Records Decision No. 272 at 1
(1981) (privacy rights lapse upon death). Nevertheless, the United States Supreme Court has
determined that surviving family members can have a privacy interest in information relating
to their deceased relatives. See Nat’l Archives & Records Admin. v. Favish, 541 U.S. 157
(2004). We have received correspondence from the decedent’s family objecting to disclosure
of the information at issue. Upon review, we find the family’s privacy interest in the
information we have indicated outweighs the public’s interest in the disclosure of this
information. Therefore, we conclude the medical examiner’s office must withhold the
information we have indicated under section 552.101 of the Government Code in
conjunction with constitutional privacy and the holding in Favish. However, we find the
remaining information at issue either does not fall within the zones of privacy or implicate
a living individual’s privacy interests for purposes of constitutional privacy, or the public
interest in the information at issue outweighs any remaining privacy interests. Thus, the
medical examiner’s office may not withhold the remaining photographs under
section 552.101 of the Government Code in conjunction with constitutional privacy and the
holding in Favish.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, drivers license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130(a). We note the purpose of
section 552.130 is to protect the privacy interests of individuals. Because the right of privacy
lapses at death, motor vehicle record information that pertains solely to a deceased individual
may not be withheld under section 552.130. See Moore, 589 S.W.2d at 491; see also
Attorney General Opinions JM-229, H-917; ORD 272 at 1. Upon review, we find the motor
vehicle record information you have indicated pertains solely to an individual who is
deceased. Accordingly, the medical examiner’s office may not withhold the information at
issue under section 552.130 of the Government Code.

In summary, the medical examiner’s office must withhold the information we have indicated
under section 552.101 of the Government Code in conjunction with constitutional privacy
and the holding in Favish. The medical examiner’s office must release the remaining
information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely, :
C@W i
Cole Hutchison

Assistant Attorney General
Open Records Division

CH/sb
Ref: ID# 653198
Enc. Submitted documents

c: Requestor
(w/o enclosures)

1 Third Party
(w/o enclosures)



