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June 7, 2017

Mr. Robert S. Davis

Counsel for Franklin County

Flowers Davis, P.L.L.C.

1021 East Southeast Loop 323, Suite 200
Tyler, Texas 75701

OR2017-07535A
Dear Mr. Davis:

This office issued Open Records Letter No. 2017-07535 (2017) on April 10,2017. We have
examined this ruling and determined we will correct the previously issued ruling. See
generally Gov’t Code § 552.011 (providing that Office of Attorney General may issue
decision to maintain uniformity in application, operation, and interpretation of Public
Information Act (the “Act”), chapter 552 of the Government Code). Consequently, this
decision serves as the correct ruling and is a substitute for the decision issued on
April 10, 2017. Your request was assigned ID# 663801.

Franklin County (the “county”), which you represent, received two requests from different
requestors for information related to female inmates incarcerated in the county’s jail (the
“jail”) during specified time periods. You state you will redact certain information pursuant
to sections 552.130(c) and 552.147(b) of the Government Code.' You claim the information
at issue is excepted from disclosure under sections 552.101, 552.103, 552.108, 552.130,

'Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in section 552.130(a) without the necessity of seeking a decision from the attorney general. See Gov’t
Code § 552.130(c). Ifa governmental body redacts such information, it must notify the requestor in accordance
with section 552.130(¢). See id. § 552.130(d), (e). Section 552.147(b) of the Government Code authorizes a
governmental body to redact a living person’s social security number from public release without the necessity
of requesting a decision from this office. See id § 552.147(b).
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and 552.147 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted representative sample of information.

Initially, we note the submitted information contains court-filed documents.
Section 552.022(a)(17) of the Government Code provides for required public disclosure of
“information that is also contained in a public court record[,]” unless the information is made
confidential under the Act or other law. Id. § 552.022(a)(17). The court-filed documents at
issue are subject to section 552.022(a)(17). You seek to withhold this information under
sections 552.103 and 552.108 of the Government Code, which are discretionary exceptions
to disclosure that may be waived and do not make information confidential under the Act.
See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex.
App.—Dallas 1999,.no pet.) (governmental body may waive Gov’t Code § 552.103); see
also Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions
generally), 177 at 3 (1977) (statutory predecessor to section 552.108 subject to waiver).
Therefore, the county may not withhold the court-filed documents under section 552.103 or
section 552.108 of the Government Code. We understand you also seek to withhold this
information under section 552.101 of the Government Code in conjunction with common-
law privacy. We note common-law privacy is not applicable to information contained in
publicrecords. See Cox Broad. Corp. v. Cohn,420U.S. 469,496 (1975) (action for invasion
of privacy cannot be maintained where information is in public domain); Star-Telegram, Inc.
v. Walker, 834 S.W.2d 54, 57 (Tex. 1992) (law cannot recall information once in public
domain). Therefore, no portion of the court-filed documents at issue may be withheld under
section 552.101 of the Government Code in conjunction with common-law privacy.
However, because section 552.101 of the Government Code in conjunction with statutory
law and constitutional privacy, along with section 552.130 of the Government Code, can
make information confidential for purposes of section 552.022, we will address their
applicability to the court-filed documents at issue. Further, we will address your arguments
against disclosure of the information not subject to section 552.022(a)(17) of the
Government Code.

We will first address your arguments for the information not subject to
section 552.022(a)(17) of the Government Code. Section 552.108(a)(1) of the Government
Code excepts from disclosure “[i]nformation held by a law enforcement agency or prosecutor
that deals with the detection, investigation, or prosecution of crime . . . if . . . release of the
information would interfere with the detection, investigation, or prosecution of crime[.]”
Gov’t Code § 552.108(a)(1). A governmental body claiming section 552.108(a)(1) must
explain how and why the release of the requested information would interfere with law
enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A); see also Fx parte Pruitt, 551
S.W.2d 706 (Tex. 1977). You state, and provide a representation from the Franklin County
Attorney’s Office confirming, the remaining information relates to an ongoing criminal

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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investigation related to events at the jail in which the incarcerated individuals are potential
victims or witnesses. Based on these representations and our review, we conclude the release
of the information at issue would interfere with the detection, investigation, or prosecution
of crime. See Houston Chronicle Publ’g Co. v. City,of Houston, 531 S.W.2d 177, 186-87
(Tex. Civ. App.—Houston [14th Dist.] 1975) (delineating law enforcement interests present
in active cases), writ ref’d n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). Thus, the county
may withhold the information not subject to section 552.022(a)(17) of the Government Code
under section 552.108(a)(1) of the Government Code.’

Section 552.101 of the Government Code excepts “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. You
raise section 552.101 in conjunction with the Health Insurance Portability and Accountability
Act of 1996 (“HIPAA”) for the information at issue. At the direction of Congress, the
Secretary of Health and Human Services (“HHS”) promulgated regulations setting privacy
standards for medical records, which HHS issued as the Federal Standards for Privacy of
Individually Identifiable Health Information. See HIPAA, 42 U.S.C. § 1320d-2 (historical
and statutory notes); Standards for Privacy of Individually Identifiable Health
Information, 45 C.F.R. pts. 160, 164 (“Privacy Rule”); see also Tex. Att’y Gen. Op. No.
JC-0508 (2002) at 2. These standards govern the releasability of protected health
information by a covered entity. See 45 C.F.R. pts. 160, 164. Under these standards,
generally a covered entity may not use or disclose protected health information, except as
provided by parts 160 and 164 of the Code of Federal Regulations. Id. § 164.502(a). This
office has addressed the interplay of the Privacy Rule and the Act. In Open Records
Decision No. 681 (2004) we considered section 164.512 of title 45 of the Code of Federal
Regulations, which provides that “[a] covered entity may use or disclose protected health
information to the extent that such use or disclosure is required by law and the use or
disclosure complies with and is limited to the relevant requirements of such law.” See 45
C.FR. § 164.512(a)(1). We noted the Act “is a mandate in Texas law that compels Texas
governmental bodies to disclose information to the public.” ORD 681 at 8. Therefore, we
held that disclosures under the Act come within section 164.512(a). See id. Consequently,
the Privacy Rule does not make information confidential for purposes of section 552.101 of
the Government Code. Id. at 9; see also Abbott v. Tex. Dep’t of Mental Health &
Retardation, 212 S.W.3d 648, 652, 660 (Tex. App.—Austin 2006, no pet.); Open Records
Decision No. 478 at 2 (1987) (as a general rule, statutory confidentiality requires express
language making information confidential). Because the Privacy Rule does not make
confidential information that is subject to disclosure under the Act, the county may not
withhold any portion of the remaining information on that basis.

Section 552.101 of the Government Code encompasses information protected by
section 261.201 of the Family Code, which provides, in part, as follows:

*As our ruling is dispositive, we do not address your remaining arguments to withhold this information.
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(a) [T]he following information is confidential, is not subject to public
release under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and applicable federal or state law or under
rules adopted by an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code §261.201(a). We note some of the information at issue pertains to investigations
of alleged or suspected child abuse or neglect conducted under chapter 261 of the Family
Code, so as to fall within the scope of section 261.201(a). See id. §§ 101.003(a) (defining
“child” for purposes of section 261.201),261.001(1), (4) (defining “abuse” and “neglect” for
purposes of section 261.201 of Family Code). You do not indicate the investigating agency
has adopted a rule that governs the release of this type of information. Therefore, we assume
no such regulation exists. Given that assumption, we conclude the county must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with section 261.201 of the Family Code.* See Open Records Decision No. 440 at 2 (1986)
(predecessor statute).

Section 552.101 of the Governnment Code also encompasses information made confidential
by section 181.006 of the Health and Safety Code. Section 181.006 states that:

For a covered entity that is a governmental un1t an individual’s protected
health information:

(1) includes any information that reflects that an individual received
health care from the covered entity; and

(2) is not public information and is not subject to disclosure under
[the Act].

Health & Safety Code § 181.006. Section 181.001(b)(2) defines “[c]overed entity,” in part,
as any person who:

(A) for commercial, financial, or professional gain, monetary fees, or dues,
or on a cooperative, nonprofit, or pro bono basis, engages, in whole or in part,

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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and with real or constructive knowledge, in the practice of assembling,
collecting, analyzing, using, evaluating, storing, or transmitting protected
health information. The term includes a business associate, health care payer,
governmental unit, information or computer management entity, school,
health researcher, health care facility, clinic, health care provider, or person
who maintains an Internet site[.]

Id. § 181.001(b)(2)(A). You do not inform us the county is a covered entity for purposes of
section 181.006 of the Health and Safety Code. Thus, we find you have failed to
demonstrate the remaining information is subject to section 181.006 of the Health and Safety
Code, and the county may not withhold it under section 552.101 of the Government Code
on that basis.

Section 552.101 of the Government Code also encompasses laws that make criminal history
record information (“CHRI”) confidential. CHRI generated by the National Crime
Information Center (the “NCIC”) or by the Texas Crime Information Center is confidential
under federal and state law. CHRI means “information collected about a person by a
criminal justice agency that consists of identifiable descriptions and notations of arrests,
detentions, indictments, informations, and other formal criminal charges and their
dispositions.” Gov’t Code § 411.082(2). Title 28, part 20 of the Code of Federal
Regulations governs the release of CHRI obtained from the NCIC network or other states.
See 28 C.F.R. § 20.21. The federal regulations allow each state to follow its individual law
with respect to CHRI it generates. Open Records Decision No. 565 at 7 (1990). See
generally Gov’t Code §§ 411.081-.1409. Section 411.083 of the Government Code deems
confidential CHRI the Texas Department of Public Safety (“DPS”) maintains, except DPS
may disseminate this information as provided in chapter 411, subchapter E-1 or F of the
Government Code. See Gov’t Code § 411.083(a). Sections 411.083(b)(1) and 411.089(a)
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may
not release CHRI except to another criminal justice agency for a criminal justice purpose.
Id § 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are
entitled to obtain CHRI from DPS or another criminal justice agency; however, those entities
may not release CHRI except as provided by chapter 411. See generally id. §§411.090-.127.
Thus, any CHRI generated by the federal government or another state may not be made
available to the requestor except in accordance with federal regulations. See ORD 565.
Upon review, we find you have not demonstrated the remaining information constitutes
confidential CHRI for the purposes of chapter 411. As such, the county may not withhold
the remaining information under section 552.101 on this basis.

Section 552.101 of the Government Code also encompasses information made confidential
by section 521.051 of the Business and Commerce Code. Section 521.051 of the Business
and Commerce Code provides,

(a) A person may not obtain, possess, transfer, or use personal identifying
information of another person without the other person’s consent and with
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intent to obtain a good, a service, insurance, an extension of credit, or any
other thing of value in the other person’s name.

Bus. & Comm. Code § 521.051(a) (formerly Bus. & Comm. Code § 48.101(a)). “Personal
identifying information” means “information that alone or in conjunction with other
information identifies an individual.” Id. § 521.002(a)(1)(A). You assert the remaining
information meets the definition of “personal identifying information” under
section 521.002(a)(1) of the Business and Commerce Code. See id. § 521.002(a)(1). We
note section 521.051(a) of the Business and Commerce Code does not prohibit the transfer
of personal identifying information of another person unless the transfer is made with the
intent to obtain a good, a service, insurance, an extension of credit, or any other thing of
value in the other person’s name without that person’s consent. See id. § 521.051(a). Inthis
instance, the county’s release of the information at issue would be for the purpose of
complying with the Act, and not “with intent to obtain a good, a service, insurance, an
extension of credit, or any other thing of value[.]” See id. Therefore, section 521.051(a) of
the Business and Commerce Code does not prohibit the county from transferring the
information at issue. Accordingly, the county may not withhold any portion of the remaining
information under section 552.101 of the Government Code in conjunction with
section 521.051 of the Business and Commerce Code.

Section 552.101 of the Government Code also encompasses information protected by
section 560.003 of the Government Code. Section 560.003 provides that “[a] biometric
identifier in the possession of a governmental body is exempt from disclosure under [the
Act].” Gov’t Code § 560.003; see also id. §§ 560.001(1) (defining “biometric identifier” to
include fingerprints), .002(1)(A) (governmental body may not sell, lease, or otherwise
disclose individual’s biometric identifier to another person unless individual consents to
disclosure). Therefore, the county must withhold the fingerprint we have marked under
section 552.101 of the Government Code in conjunction with section 560.003 of the
Government Code.” However, we find the remaining information does not contain biometric
~identifiers. Accordingly, the county may not withhold any portion of the remaining
information under section 552.101 of the Government Code in conjunction with
section 560.003 of the Government Code.

Section 552.101 of the Government Code also encompasses constitutional privacy, which
consists of two interrelated types of privacy: (1) the right to make certain kinds of decisions
independently, and (2) an individual’s interest in avoiding disclosure of personal matters.
Open Records Decision No. 455 at 4 (1987). The first type protects an individual’s
autonomy within “zones of privacy” which include matters related to marriage, procreation,
contraception, family relationships, and child rearing and education. Id. The second type
of constitutional privacy requires a balancing between the individual’s privacy interests and
the public’s need to know information of public concern. /d. The scope of information

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.



Mr. Robert S. Davis - Page 7

protected is narrower than that under the common law doctrine of privacy; the information
must concern the “most intimate aspects of human affairs.” Id. at 5 (quoting Ramie v. City
of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). Upon review, we find you have
failed to demonstrate any portion of the remaining information is protected under
constitutional privacy. Therefore, the county may not withhold any portion of the remaining
information under section 552.101 of the Government Code on that basis.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. Upon review, we find you have
failed to demonstrate any of the remaining information is subject to section 552.130. Thus,
the county may not withhold any of the remaining information under section 552.130 of the
Government Code.

In summary, the county may withhold the information not subject to section 552.022(a)(17)
of the Government Code under section 552.108(a)(1) of the Government Code. The county
must withhold the information we have marked under section 552.101 of the Government
Code in conjunction with section 261.201 of the Family Code and the fingerprint we have
marked under section 552.101 of the Government Code in conjunction with section 560.003
of the Government Code. The county must release the remaining information subject to
section 552.022(a)(17).

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

R

Tim Neal
Assistant Attorney General
Open Records Division

TN/tdw
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