
KEN PAXTON 
ATTORNEY GENERAL 01:' TEXAS 

April 5, 2017 

Ms. Akilah Mance 
Counsel to the City of Brookshire 
Olson & Olson, L.L.P. 
2727 Allen Parkway, Suite 600 
Houston, Texas 77019-2133 

Dear Ms. Mance: 

OR2017-07164 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 651881 (COBl 7-002). 

The City of Brookshire (the "city"), which you represent, received a request for complaints 
and charges filed against a specified police officer. You state you will withhold information 
pursuant to sections 552.130(c) and 552.147(b) of the Government Code. 1 You claim the 
submitted information is excepted from disclosure under sections 552.101, 552.102, 
and 552.108 of the Government Code. We have considered the exceptions you claim and 
reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552. l 01. This section encompasses information made confidential by other statutes, 
such as section 261.201 of the Family Code, which provides, in relevant part: 

1Section 552.130( c) of the Government Code allows a governmental body to redact the information 
described in subsections 552.130(a) without the necessity of seeking a decision from the attorney general. See 
Gov't Code § 552.130( c ). If a governmental body redacts such information, it must notify the requestor in 
accordance with section 552.130(e). See id § 552.130(d), (e). Section 552.147(b) of the Government Code 
authorizes a governmental body to redact a living person's social security number without the necessity of 
requesting a decision from this office. See Gov't Code§ 552.147(b). 
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(a) [T]he following information is confidential, is not subject to public 
release under [the Act], and may be disclosed only for purposes consistent 
with this code and applicable federal or state law or under rules adopted by 
an investigating agency: 

( 1) a report of alleged or suspected abuse or neglect made under this 
chapter and the identity of the person making the report; and 

(2) except as otherwise provided in this section, the files, reports, 
records, communications, audiotapes, videotapes, and working papers 
used or developed in -an investigation under this chapter or in 
providing services as a result of an investigation. 

Fam. Code§ 261.201(a). Upon review, we find the information we marked was used or 
developed in an investigation conducted under chapter 261 of the Family Code, so as to fall 
within the scope of section261.201(a). See id.§§ 101.003(a) (defining "child" for purposes 
of section 261.201), 261.001(1), (4) (defining "abuse" and "neglect" for purposes of 
section 261.201 of Family Code). You have not indicated the city's police department has 
adopted a rule governing the release of this type of information. Therefore, we assume no 
such regulation exists. Given that assumption, the information we marked is confidential 
under section 261.201(a) of the Family Code, and the city must withhold it under 
section 552.101 of the Government Code.2 

Section 552.101 of the Government Code also encompasses section 58.007 of the Family 
Code. Juvenile law enforcement records relating to conduct that occurred on or after 
September 1, 1997, are confidential under section 5 8. 007 ( c) of the Family Code, which reads 
as follows: 

( c) Except as provided by Subsection ( d), law enforcement records and files 
concerning a child and information stored, by electronic means or otherwise, 
concerning the child from which a record or file could be generated may not 
be disclosed to the public and shall be: 

( 1). if maintained on paper or microfilm, kept separate from adult files 
and records; 

(2) if maintained electronically in the same computer system as 
records or files relating to adults, be accessible under controls that are 
separate and distinct from controls to access electronic data 
concerning adults; and 

2 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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(3) maintained on a local basis only and not sent to a central state or 
federal depository, except as provided ·by Subchapters B, D, and E. 

Id § 5 8. 007 ( c ). The city seeks to withhold the submitted information under section 552.101 
in conjunction with section 58.007(c). Juvenile law enforcement records relating to 
delinquent conduct or conduct indicating a need for supervision that occurred on or after 
September 1, 1997, are confidential under section 58.007. See id § 51.03 
(defining "delinquent conduct" and "conduct indicating a need for supervision" for purposes 
of Fam. Code § 58.007). For purposes of section 58.007( c ), "child" means a person who is 
ten years of age or older and under seventeen years of age at the time of the conduct at issue. 
See id § 51.02(2). Upon review, we find the submitted information does not identify a 
juvenile suspect or offender for purposes of section 58.007. Accordingly, we find the city 
has not demonstrated the applicability of section 58.007(c) of the Family Code to the 
submitted information. Thus, the city may not withhold the submitted information under 
section 552.101 of the Government Code in conjunction with section 58.007( c) of the Family 
Code. 

Section 552.108(a)(2) of the Government Code excepts from disclosure information 
concerning an investigation that did not result in conviction or deferred adjudication. See 
Gov't Code § 552.108(a)(2). A governmental body claiming section 552.108(a)(2) must 
demonstrate the requested information relates to a criminal investigation that has concluded 
in a final result other than a conviction or deferred adjudication. See id. § 552.301(e)(l)(A) 
(governmental body must provide comments explaining why exceptions raised should apply 
to information requested). Section 552.108 is generally not applicable to the records of an 
internal affairs investigation that is purely administrative in nature and that does not involve 
the investigation or prosecution of crime. See City of Fort Worth v. Cornyn, 86 S.W.3d 320 
(Tex. App.-Austin 2002, no pet.); Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. 
App -El Paso 1992, writ denied) (statutory predecessor to section 552.108 not applicable 
to internal investigation that did not result in criminal investigation or prosecution); see also 
Open Records Decision No. 350 at 3-4 (1982). You state portions of the remaining 
information pertain to concluded investigations that did not result in conviction or deferred 
adjudication. Based on your representation and our review, we find section 552.108(a)(2) 
of the Government Code is applicable to the information we have marked. However, the city 
has failed to demonstrate any portion of the remaining information pertains to a concluded 
investigation that did not result in a conviction or deferred adjudication. Accordingly, the 
city may not withhold any of the remaining information under section 552.108(a)(2) of the 
Government Code. 

However, section 552.108 does not except from disclosure basic information about an 
arrested person, an arrest, or a crime. Gov't Code § 552.108( c ). Basic information refers to 
information held to be public in Houston Chronicle Publishing Co. v. City of Houston, 53 l 
S.W.2d 177, 186-87 (Tex. Civ. App.-Houston [14th Dist.] 1975) (court delineates law 
enforcement interests that are present in active cases), writ ref'd n.r.e. per curiam, 536 
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S.W.2d 559 (Tex. 1976). See Open Records Decision No. 127 (1976) (summarizing types 
of information considered to be basic information). Accordingly, with the exception of the 
basic information, which must be released, the city may withhold the information we marked 
under section 552.108(a)(2) of the Government Code.3 

Section 552.108(b )(1) of the Government Code excepts from disclosure "[a]ninternalrecord 
or notation of a law enforcement agency or prosecutor that is maintained for internal use in 
matters relating to law enforcement or prosecution ... if ... release of the internal record or 
notation would interfere with law enforcement or prosecution[.]" Gov't Code 
§ 552.108(b)(l). Section 552.108(b)(l) is intended to protect "information which, if 
released, would permit private citizens to anticipate weaknesses in a police department, avoid 
detection, jeopardize officer safety, and generally undermine police efforts to effectuate the 
laws ofthis State." City of Fort Worth v. Cornyn, 86 S.W.3d 320 (Tex. App.-Austin 2002, 
no writ). To demonstrate the applicability ofthis exception, a governmental body must meet 
its burden of explaining how and why release of the requested information would interfere 
with law enforcement and crime prevention. Open Records Decision No. 562 at 10 (1990). 
This office has concluded section 552.108(b) excepts from public disclosure information 
relating to the security or operation of a law enforcement agency. See, e.g., Open Records 
Decision Nos. 531 (1989) (release of detailed use of force guidelines would unduly interfere 
with. law enforcement), 252 (1980) (section 552.108 designed to protect investigative 
techniques and procedures used in law enforcement), 143 (1976) (disclosure of specific 
operations or specialized equipment directly related to investigation or detection of crime 
may be excepted). Section 552.108(b)(l) is not applicable, however, to generally known 
policies and procedures. See, e.g., ORDs 531 at 2-3 (Penal Code provisions, common law 
rules, and constitutional limitations on use of force not protected), 252 at 3 (governmental 
body failed to indicate why investigative procedures and techniques requested were any 
different from those commonly known). The determination of whether the release of 
particular records would interfere with law enforcement is made on a case-by-case basis. 
Open Records Decision No. 409 at 2 (1984). 

You state some of the remaining information contains detailed insight into the city police 
department's policy detailing the guidelines for the use of force. You explain release of the 
information at issue would equip the public with guidance for undermining a police officer's 
ability to properly investigate hostile and threatening situations, while also potentially 
compromising the officer's safety in that circumstance. Based on your arguments and our 
review, we find you have demonstrated release of some of the remaining information at 
issue, which we have marked, would interfere with law enforcement. Thus, the city may 
withhold the information we have marked under section 552.108(b)(l) of the Government 

3 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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Code.4 However, you have failed to demonstrate release of any of the remaining information 
at issue would interfere with law enforcement. Thus, no portion of the remaining 
information at issue may be withheld under section 552.108(b)(l). 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Id. § 552.102(a). You assert the privacy analysis under 
section 552.102(a) is the same as the common-law privacy test encompassed by 
section 552.101 of the Government Code, which protects information that is (1) highly 
intimate or embarrassing, the publication of which would be highly objectionable to a 
reasonable person, and (2) not oflegitimate concern to the public. See Indus. Found. v. Tex. 
Indus. Accident Bd., 540 S.W. 2d 668. 685 (Tex. 1976). In Hubert v. Harte-Hanks Texas 
Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.-Austin 1983, writ refd n.r.e.), the 
court of appeals ruled the privacy test under section 552.102(a) is the same as the Industrial 
Foundation privacy test. However, the Texas Supreme Court has expressly disagreed with 
Hubert's interpretation of section 552.102(a), and held the privacy standard under 
section 552.102(a) differs from the Industrial Foundation test under section 552.101. See 
Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). 
The supreme court also considered the applicability of section 5 52.102( a) and held it excepts 
from disclosure the dates of birth of state employees in the payroll database of the Texas 
Comptroller of Public Accounts. See id. at 348. Upon review, we find the city must 
withhold the dates of birth of city employees under section 552.102(a) of the Government 
Code. However, we find you have failed to demonstrate the applicability of 
section 552.102(a) to any of the remaining information, and the city may not withhold any 
of the remaining information on this basis. 

You assert some of the remaining information is confidential under section 411. 025 8 of the 
Government Code, which is encompassed by section 552.101 of the Government 
Code. Section 411.0258 provides as follows: 

(a) To the extent allowed by law, a state agency or local law enforcement 
agency shall cooperate with the public integrity unit and prosecuting attorney 
by providing resources and information requested by the unit as necessary to 
carry out the purposes of this subchapter. 

(b) Information disclosed under this section is confidential and not subject to 
disclosure under Chapter 552. 

Gov't Code § 411.0258. Section 411.0258 is located in subchapter B-1 of chapter 411 of the 
Government Code, titled "Public Integrity Unit." The Texas Rangers (the "Rangers") are 

4As our ruling for this information is dispositive, we need not address your remaining arguments 
against its disclosure. 
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charged with establishing and supporting a public integrity unit. Id. § 41 l.0253(a). 
Section 411. 025 8(b) of the Government Code makes confidential information disclosed to 
the Rangers during an investigation regarding an offense against public administration. See 
id. § 41 l.0258(b). Thus, section 411.0258 applies to the Rangers. 

Upon review, we find the information at issue is held by the city and not by the Rangers. 
Accordingly, section 411. 025 8 of the Government Code is not applicable to the information 
at issue and the city may not withhold it under section 552.101 of the Government Code on 
that ground. 

Section 552.101 of the Government Code also encompasses section 159.002 of the 
Occupations Code, which provides, in part: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter .. 

( c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 159.002(b), (c). This office has concluded the protection afforded by 
section 159.002 extends to records created by either a physician or someone under the 
supervision of a physician and information obtained from those records. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find none of the 
remaining information at issue constitutes medical records subject to section 159.002. 
Accordingly, the city may not withhold any of the remaining information at issue under 
section 552.101 of the Government Code on that basis. 

The city asserts the dates of birth are excepted from public disclosure under section 552.101 
of the Government Code in conjunction with common-law privacy. Section 552.101 
encompasses the doctrine of common-law privacy. Indus. Found. v. Tex. Indus. Accident 
Bd., 540 S.W.2d 668, 685 (Tex. 1976). Under the common-law right of privacy, an 
individual has a right to be free from the publicizing of private affairs in which the public has 
no legitimate concern. Id. at 682. The court of appeals has concluded public citizens' dates 
of birth are protected by common-law privacy pursuant to section 552.101. Paxton v. City 
of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.-Austin 
May 22, 2015, pet. denied) (mem. op.). Thus, the city must withhold all public citizens' 
dates of birth under section 552.101 of the Government Code in conjunction with common­
law privacy. However, the city has failed to demonstrate any of the remaining information 
is highly intimate or embarrassing and of no legitimate public concern, and it may not be 
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withheld on those grounds. 

In summary, the city must withhold the information we marked under section 552.101 of the 
Government Code in conjunction with section 261.20l(a) of the Family Code. With the 
exception of basic information, which must be released, the city may withhold the 
information we marked under section 552.108(a)(2) of the Government Code. The city may 
withhold the information we marked under section 552.108(b)(l) of the Government Code. 
The city must withhold the dates of birth of public employees under section 552.102(a) of 
the Government Code. The city must withhold the dates of birth of public citizens under 
section 552.101 of the Government Code in conjunction with common-law privacy. The 
remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

pril Philley .. 
Assistant Attokey General 
0 R d D~. pen ecor s 1v1s1on 

AP/sb 

Ref: ID# 651881 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


