KEN PAXTON

ATTORNEY GENERAL OF TEXAS

April 4,2017

Mr. Benjamin I. Kaminar

Assistant Criminal District Attorney
County of Fannin

101 East Sam Rayburn Drive, Suite 301
Bonham, Texas 75418

OR2017-06984

Dear Mr. Kaminar:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 651752.

The Fannin County Sheriff’s Office (the “sheriff’s office”) received a request for all
communications sent or received by a named former employee containing four specified
search terms. The sheriff’s office states it has released some information to the requestor.
The sheriff’s office claims some of the submitted information is excepted from disclosure
under sections 552.101, 552.107, and 552.108 of the Government Code. We have
considered the claimed exceptions and reviewed the submitted information.

The sheriff’s office states, and provides documentation showing, it sought clarification of a
portion of the request for information. See Gov’t Code § 552.222 (providing that if request
for information is unclear, governmental body may ask requestor to clarify request); see also
City of Dallas v. Abbort, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a
governmental entity, acting in good faith, requests clarification or narrowing of an unclear
or over-broad request for public information, the ten-day period to request an attorney
general ruling is measured from the date the request is clarified or narrowed). The sheriff’s
office does not indicate it has received a response to the request for clarification. We note
a governmental body has a duty to make a good-faith effort to relate a request for information
to information the governmental body holds. Open Records Decision No. 561 (1990). In
this instance, the sheriff’s office has submitted information it believes is responsive to the
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request and made arguments against disclosure of this information. Thus, we assume the
sheriff’s office has made a good-faith effort to relate the request to information it holds, and
we will address the applicability of its arguments to the information. However, the sheriff’s
office has no obligation at this time to release any additional responsive information for
which it has not received clarification. If the requestor responds to the request for
clarification, the sheriff’s office must seek a ruling from this office before withholding any
additional responsive information from the requestor. See Gov’t Code § 552.222(b); City
of Dallas, 304 S.W.3d at 387.

We note some of the submitted information may have been the subject of previous requests
for information, as a result of which this office issued Open Records Letter Nos. 2016-02030
(2016) and 2015-08237 (2015). In those rulings, we determined, with the exception of the
basic information, the sheriff’s office may withhold the information previously at issue under
section 552.108(a)(1) of the Government Code. We have no indication there has been any
change in the law, facts, or circumstances on which the previous rulings were based.
Accordingly, to the extent the submitted information is identical to the information
previously requested and ruled upon by this office, we conclude the sherift’s office may rely
on Open Records Letter Nos. 2016-02030 and 2015-08237 as a previous determinations and
withhold or release the identical information in accordance with those rulings. See Open
Records Decision No. 673 (2001) (so long as law, facts, and circumstances on which prior
ruling was based have not changed, first type of previous determination exists where
requested information is precisely same information as was addressed in prior attorney
general ruling, ruling is addressed to same governmental body, and ruling concludes that
information is or is not excepted from disclosure). However, to the extent the information
in the instant request is not identical to the information responsive in Open Records Letter
Nos. 2016-02030 and 2015-08237, we will address the sheriff’s office’s arguments against
disclosure.

Next, we must address the procedural obligations of the sheriff’s office under
section 552.301 of the Government Code, which prescribes the procedures that a
governmental body must follow in asking this office to decide whether requested information
is excepted from public disclosure. Pursuant to section 552.301(b), a governmental body
must ask for a decision from this office and state the exceptions that apply within ten
business days of receiving the written request. Gov’t Code § 552.301(b). The sheriff’s
office received the request for information on January 9, 2017. We understand the sheriff’s
office was closed for business on January 16, 2017, and the sheriff’s office does not inform
us it was closed on any other dates. Thus, the sheriff’s office’s ten-business-day deadline
under section 552.301(b) was January 24, 2017. However, the envelope containing the
information required by section 552.301(b) is postmarked January 25, 2017. See id.
§ 552.308 (describing rules for calculating submission dates of documents sent via first class
United States mail). Therefore, the sheriff’s office failed to comply with the procedural
requirements mandated by section 552.301 with respect to the information that was not
previously requested.
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Pursuant to section 552.302 of the Government Code, a governmental body’s failure to

comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released unless there is a compelling
reason to withhold the information from disclosure. See id. § 552.302; Simmons v.

Kuzmich, 166 S.W.3d 342 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of
Ins.,797S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ). The sheriff’s office claims
sections 552.101, 552.107, and 552.108 of the Government Code for the submitted
information. Because sections 552.101, 552.107, 552.117, and 552.137 can provide

compelling reasons to overcome the presumption of openness, we will consider the

applicability of these sections to the submitted information.! However, we find the sheriff’s
office has failed to establish a compelling reason to address its remaining exception.

Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. See Gov’t Code § 552.107(1). When asserting the attorney-client
privilege, a governmental body has the burden of providing the necessary facts to
demonstrate the elements of the privilege in order to withhold the information at issue. Open
Records Decision No. 676 at 6-7 (2002). First, a governmental body must demonstrate the
information constitutes or documents a communication. Id at 7. Second, the
communication must have been made “to facilitate the rendition of professional legal
services” to the client governmental body. TEX. R. EVID. 503(b)(1). The privilege does not
apply when an attorney or representative is involved in some capacity other than that of
providing or facilitating professional legal services to the client governmental body. In re
Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. App.—Texarkana 1999, orig.
proceeding) (attorney-client privilege does not apply if attorney acting in a capacity other
than that of attorney). Governmental attorneys often act in capacities other than that of
professional legal counsel, such as administrators, investigators, or managers. Thus, the
mere fact a communication involves an attorney for the government does not demonstrate
this element. Third, the privilege applies only to communications between or among clients,
client representatives, lawyers, and lawyer representatives. TEX.R.EVID. 503(b)(1)(A), (B),
(C), (D), (E). Thus, a governmental body must inform this office of the identities and
capacities of the individuals to whom each communication at issue has been made. Lastly,
the attorney-client privilege applies only to a confidential communication, id. 503(b)(1),
meaning it was “not intended to be disclosed to third persons other than those: (A)to whom
disclosure is made to further the rendition of professional legal services to the client;
or (B) reasonably necessary to transmit the communication.” Id. 503(a)(5). Whether a
communication meets this definition depends on the intent of the parties involved at the time
the information was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex.
App.—Waco 1997, orig. proceeding). Moreover, because the client may elect to waive the
privilege at any time, a governmental body must explain the confidentiality of a

'The Office of the Attorney General will raise mandatory exceptions on behalf ofa governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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communication has been maintained. Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

The sheriff’s office claims the information it has indicated is protected by section 552.107(1)
of the Government Code. The sheriff’s office asserts the information at issue consists of
“communications pertaining to pending litigation or seeking of legal advice”. We understand
the communications were made for the purpose of facilitating the rendition of professional
legal services to the sheriff’s office and these communications have remained confidential.
Based on the sheriff’s office’s representations and our review, we find the sheriff’s office has
demonstrated the applicability of the attorney-client privilege to the information it indicated.
Thus, the sheriff’s office may generally withhold these e-mails under section 552.107(1) of
the Government Code. We note, however, one of these e-mail strings includes an e-mail
received from a non-privileged party. Furthermore, if the e-mail received from the
non-privileged party is removed from the e-mail string and stands alone, it is responsive to
the request for information. Therefore, if this non-privileged e-mail, which we have marked,
is maintained by the sheriff’s office separate and apart from the otherwise privileged e-mail
string in which it appears, then the sheriff’s office may not withhold thls non-privileged
e-mail under section 552.107(1) of the Government Code.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This section encompasses information protected by other statutes,
such as chapter 411 of the Government Code, which makes confidential criminal history
record information (“CHRI”) generated by the National Crime Information Center or by the
Texas Crime Information Center. See id. § 411.083(a). Title 28, part 20 of the Code of
Federal Regulations governs the release of CHRI that states obtain from the federal
government or other states. Open Records Decision No. 565 (1990). The federal regulations
allow each state to follow its individual laws with respect to the CHRI it generates. See id.
Section 411.083 of the Government Code deems confidential CHRI that the Department of
Public Safety (“DPS”) maintains, except that DPS may disseminate this information as
provided in chapter 411, subchapter F, or subchapter E-1 of the Government Code. See
Gov’tCode §411.083(a). Sections411.083(b)(1) and 411.089(a) authorize a criminal justice
agency to obtain CHRI; however, a criminal justice agency may not release CHRI except to
another criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other
entities specified in chapter 411 of the Government Code are entitled to obtain CHRI from
DPS or another criminal justice agency; however, those entities may not release CHRI except
as provided by chapter 411. See generally id. §§ 411.090-.127. Thus, any CHRI obtained
from DPS or any other criminal justice agency must be withheld under section 552.101 in
conjunction with chapter 411, subchapter F, of the Government Code. We note CHRI does
not include driving record information. See id. § 411.082(2)(B) (criminal history record
information does not include driving record information). Upon review, we find the sheriff’s
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office has not demonstrated any portion of the information at issue consists of CHRI for
purposes of chapter 411 of the Government Code, and the sheriff’s office may not withhold
any of it under section 552.101 of the Government Code on that basis.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satistied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. The doctrine of common-law privacy protects a compilation of an
individual’s criminal history, which is highly embarrassing information, the publication of
which would be highly objectionable to a reasonable person. Cf. United States Dep’t of
Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (when
considering prong regarding individual’s privacy interest, court recognized distinction
between public records found in courthouse files and local police stations and compiled
summary of information and noted that individual has significant privacy interest in
compilation of one’s criminal history). Furthermore, we find a compilation of a private
citizen’s criminal history is generally not of legitimate concern to the public. As previously
noted, records relating to routine traffic violations are not considered criminal history
information. Cf. Gov’t Code § 411.082 (2)(B). However, when an officer’s criminal history
information is compiled in the course of the officer’s pre-employment screening, there is a
legitimate public interest in the information. Additionally, this office has concluded some
kinds of medical information are generally highly intimate or embarrassing. See Open
Records Decision No. 455 (1987). The Third Court of Appeals has concluded public
citizens’ dates of birth are protected by common-law privacy pursuant to section 552.101.
See Paxton v. City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex.
App.—Austin May 22, 2015, pet. denied) (mem. op.). Upon review, we find portions of the
remaining information satisfy the standard articulated by the Texas Supreme Court in
Industrial Foundation. Therefore, the sheriff’s office must withhold all public citizens’ dates
of birth and the information we have marked under section 552.101 of the Government Code
in conjunction with common-law privacy. However, we find the sheriff’s office has not
demonstrated any of the remaining information at issue is highly intimate or embarrassing
and not of legitimate public concern. Thus, none of the remaining information at issue may
be withheld under section 552.101 in conjunction with common-law privacy.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body who
requests this information be kept confidential under section 552.024 of the Government
Code. See Gov’t Code § 552.117(a)(1). We note the protections of section 552.117 only
apply to information that the governmental body holds in its capacity as an employer. See id.
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§ 552.117(a)(1) (providing that employees of governmental entities may protect certain
personal information in the hands of their employer); Open Records Decision No. 455 (1987)
(statutory predecessor to section 552.117 does not except information pertaining to
applicants who are not employees). Whether a particular item of information is protected by
section 552.117(a)(1) must be determined at the time of the governmental body’s receipt of
the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may only be withheld under section 552.117(a)(1) on behalf of a current or
former employee who made a request for confidentiality under section 552.024 prior to the
date of the governmental body’s receipt of the request for the information or not later than
the 14th day after the date on which the employee began employment with the sheriff’s
office. See Gov’t Code § 552.024(b). Information may not be withheld under
section 552.117(a)(1) on behalf of a current or former employee or official who did not
timely request under section 552.024 the information be kept confidential. Upon review, we
conclude that, to the extent the applicant at issue was ultimately hired and timely requested
confidentiality under section 552.024 of the Government Code, the sheriff’s office must
withhold the information we have marked under section 552.117(a)(1) of the Government
Code. Conversely, to the extent the applicant was not ultimately hired or if the individual
at issue did not timely request confidentiality under section 552.024, the sheriff’s office may
not withhold the information we have marked under section 552.117(a)(1).

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address, home telephone number, emergency contact information, and social security number
of a peace officer, as well as information that reveals whether the peace officer has family
members, regardless of whether the peace officer complies with sections 552.024
and 552.1175 of the Government Code. See id. § 552.117(a)(2). Section 552.117(a)(2)
applies to peace officers as defined by article 2.12 of the Code of Criminal Procedure.
Accordingly, the sheriff’s office must withhold the information we have marked under
section 552.117(a)(2) of the Government Code.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See id. § 552.130. Accordingly, the sheriff’s office must
withhold the motor vehicle record information we have marked under section 552.130 of the
Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c). The
e-mail addresses at issue are not of a type specifically excluded by subsection (¢). Therefore,
the sheriff’s office must withhold the e-mail addresses of members of the public in the
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remaining information under section 552.137 of the Government Code, unless the owners
affirmatively consent to their public disclosure.

In summary, the sheriff’s office may generally withhold the e-mails it has indicated under
section 552.107(1) of the Government Code. However, if the non-privileged e-mail, which
we have marked, is maintained by the sheriff’s office separate and apart from the otherwise
privileged e-mail string in which it appears, then the sheriff’s office may not withhold this
non-privileged e-mail under section 552.107(1) of the Government Code. The sheriff’s
office must withhold all public citizens’ dates of birth and the information we have marked
under section 552.101 of the Government Code in conjunction with common-law privacy.
To the extent the applicant at issue was ultimately hired and timely requested confidentiality
under section 552.024 of the Government Code, the sheriff’s office must withhold the
information we have marked under section 552.117(a)(1) of the Government Code. The
sherift’s office must withhold the information we have marked under section 552.117(a)(2)
of the Government Code. The sheriff’s office must withhold the motor vehicle record
information we have marked under section 552.130 of the Government Code. The sheriff’s
office must withhold the e-mail addresses of members of the public in the remaining
information under section 552.137 of the Government Code, unless the owners affirmatively
consent to their public disclosure. The sheriff’s office must release the remaining
information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at hitp://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

N

Gerald A. Arismendez
Assistant Attorney General
Open Records Division

GAA/som
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Ref: ID# 651752
Enc. Submitted documents

c: Requestor
(w/o enclosures)



