
 
 

 

 

 

 

 
This ruling has been modified by court action. 
The ruling and judgment can be viewed in PDF 

format below. 
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KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

March 30, 2017 

Ms. Heather Silver 
Assistant City Attorney 
City of Dallas 
1500 Marilla Street, Room 7DN 
Dallas, Texas 75201 

Dear Ms. Silver: 

OR2017-06600 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 650949 (Reference #C000284-01117). 

The City of Dallas (the "city") received a request for information pertaining to a specified 
cause number. You claim some of the requested information is excepted from disclosure 
under sections 552.107 and 552.111 of the Government Code and privileged under Texas 
Rule of Evidence 503 and Texas Rule of Civil Procedure 192.5. We have considered your 
arguments and reviewed the submitted representative sample of information. 1 

We note, and you acknowledge, the submitted information consists of attorney fee bills that 
are subject to section 552.022(a)(16) of the Government Code. Section 552.022(a)(16) 

1We assume the "representative sample" ofrecords submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent that those records contain substantially different types of information than that submitted to this office. 
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provides for required public disclosure of "information that is in a bill for attorney's fees and 
that is not privileged under the attorney-client privilege[,]" unless the information is 
confidential under the Act or otherlaw. Gov't Code § 522.022( a)(l 6). You seek to withhold 
portions of the information subject to section 552.022 under sections 552.107 and 552.111 
of the Government Code. However, sections 552.107 and 552.111 are discretionary in nature 
and do not make information confidential under the Act. See Open Records Decision 
Nos. 677 (2002) (governmental body may waive attorney work product privilege under 
section552. l 11), 676 at 10-11 (attorney-clientprivilegeunderGov'tCode § 552.107(1) may 
be waived), 665 at2 n.5 (2000) ( discretionary exceptions generally), 663 at 5 (1999) (waiver 
of discretionary exceptions). Therefore, the information at issue may not be withheld under 
section 552.107 or section 552.111 of the Government Code. However, the Texas Supreme 
Court has held the Texas Rules of Evidence and Texas Rules of Civil Procedure are "other 
law" within the meaning of section 552.022. See In re City of Georgetown, 53 
S.W.3d 328, 336 (Tex. 2001). Therefore, we will consider your arguments under rule 503 
of the Texas Rules of Evidence and rule 192.5 of the Texas Rules of Civil Procedure for the 
information at issue. 

Texas Rule of Evidence 503 enacts the attorney-client privilege. Rule 503(b)(l) provides 
as follows: 

A client has a privilege to refuse to disclose and to prevent any other person 
from disclosing confidential communications made to facilitate the rendition 
of professional legal services to the client: 

(A) between the client or the client's representative and the client's 
lawyer or the lawyer's representative; 

(B) between the client's lawyer and the lawyer's representative; 

(C) by the client, the client's representative, the client's lawyer, or the 
lawyer's representative to a lawyer representing another party in a 
pending action or that lawyer's representative, if the communications 
concern a matter of common interest in the pending action; 

(D) between the client's representatives or between the client and the 
client's representative; or 

(E) among lawyers and their representatives representing the same 
client. 

TEX. R. Evm. 503(b)(l). A communication is "confidential" if it is not intended to be 
disclosed to third persons other than those to whom disclosure is made in furtherance of the 
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rendition of professional legal services to the client or those reasonably necessary for the 
transmission of the communication. Id. 503(a)(5). 

When asserting the attorney-client privilege, a governmental body has the burden of 
providing the necessary facts to demonstrate the elements of the privilege in order to 
withhold the information at issue. See ORD 676 at 6-7. Thus, in order to withhold 
attorney-client privileged information from disclosure under rule 503, a governmental body 
must: (1) show the document is a communication transmitted between privileged parties or 
reveals a confidential communication; (2) identify the parties involved in the communication; 
and (3) show the communication is confidential by explaining it was not intended to be 
disclosed to third persons and it was made in furtherance of the rendition of professional 
legal services to the client. Upon a demonstration of all three factors, the information is 
privileged and confidential under rule 503, provided the client has not waived the privilege 
or the document does not fall within the purview of the exceptions to the privilege 
enumerated in rule 503( d). See Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423, 427 
(Tex. App.-Houston [14th Dist.] 1993, orig. proceeding). 

You state the information you have marked constitutes communications between privileged 
parties that were made for the purpose of facilitating the rendition of professional legal 
services to the city. You also state the communications were intended to be confidential and 
have remained confidential. Based on your representations and our review of the information 
at issue, we find you have established some of the information at issue constitutes 
attorney-client communications under rule 503. Thus, the city may withhold the information 
we have marked within the submitted attorney fee bills pursuant to rule 503 of the Texas 
Rules ofEvidence.2 However, the remaining information you have marked either reveals a 
communication with a party who is not identified as privileged or is not a communication. 
We note an entry stating a memorandum or an e-mail was prepared or drafted does not 
demonstrate the document was communicated to the client. Thus, we find you have not 
demonstrated the remaining information at issue documents an attorney-client 
communication for purposes of rule 503. Accordingly, the remaining information you have 
marked may not be withheld on that basis. 

Texas Rule of Civil Procedure 192.5 encompasses the attorney work product privilege. For 
purposes of section 552.022 of the Government Code, information may be withheld under 
rule 192. 5 only to the extent the information implicates the core work product aspect of the 
work product privilege. See Open Records Decision 677 (2002) at 9-10. Rule 192.5 defines 
core work product as the work product of an attorney or an attorney's representative, 
developed in anticipation of litigation or for trial, that contains the mental impressions, 
opinions, conclusions, or legal theories of the attorney or the attorney's representative. See 

2 As our ruling is dispositive, we need not address your remaining argument against disclosure of this 
information. 
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TEX. R. Crv. P. 192.5(a), (b)(l). Accordingly, in order to withhold attorney core work 
product from disclosure under rule 192.5, a governmental body must demonstrate the 
material was (1) created for trial or in anticipation oflitigation when the governmental body 
received the request for information, and (2) consists of an attorney's or the attorney's 
representative's mental impressions, opinions, conclusions, or legal theories. Id 

The first prong of the work.product test, which requires a governmental body to show the 
information at issue was created in anticipation oflitigation, has two parts. A governmental 
body must demonstrate (1) a reasonable person would have concluded from the totality of 
the circumstances surrounding the investigation that there was a substantial chance that 
litigation would ensue, and (2) the party resisting discovery believed in good faith that there 
was a substantial chance that litigation would ensue and conducted the investigation for the 
purpose of preparing for such litigation. See Nat 'l Tank v. Brotherton, 851 S. W .2d 193, 207 
(Tex. 1993). A "substantial chance" oflitigation does not mean a statistical probability, but 
rather "that litigation is more than merely an abstract possibility or unwarranted fear." Id 
at 204. The second prong of the work product test requires the governmental body to show 
the documents at issue contain the attorney's or the attorney's representative's mental 
impressions, opinions, conclusions, or legal theories. See TEX. R. CIV. P. 192.5(b)(l). A 
document containing core work product information that meets both prongs of the work 
product test may be withheld under rule 192.5, provided the information does not fall within 
the purview of the exceptions to the privilege enumerated in rule 192.5(c). See 
Caldwell, 861 S.W.2d at 427. 

The city contends portions of the remaining information constitute attorney work product 
protected by rule 192.5 of the Texas Rules of Civil Procedure. Upon review, we find you 
have not demonstrated any of the remaining information at issue consists of mental 
impressions, opinions, conclusion, or legal theories of an attorney or an attorney's 
representative that were created for trial or in anticipation of trial. Therefore, the city may 
not withhold any of the remaining information at issue under rule 192.5 of the Texas Rules 
of Civil Procedure. 

In summary, the city may withhold the information we marked within the submitted attorney 
fee bills pursuant to rule 503 of the Texas Rules of Evidence. The city must release the 
remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the. rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
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orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

(
J e ifer Copelancl 

istant Attorney General 
Open Records Division 

JC/sb 

Ref: ID# 650949 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 



Cause No. D-1-GN-17-001664 

CITY OF DALLAS, 

Plaintiff, 

v. 

KEN PAXTON, ATTORNEY 

GENERAL OF TEXAS,  

Defendant. 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

IN THE DISTRICT COURT OF 

TRAVIS COUNTY, TEXAS 

201st JUDICIAL DISTRICT 

AGREED FINAL ORDER OF DISMISSAL 

 This is a cause of action under the Public Information Act (PIA), Texas 

Government Code chapter 552. Plaintiff City of Dallas and Defendant Ken 

Paxton, Attorney General of Texas, agree to dismiss this suit pursuant to PIA 

section 552.327 on the ground that the requestor has abandoned the request 

for information. See Tex. Gov’t Code § 552.327. A court may dismiss a PIA suit 

under section 552.327 when all parties agree to dismissal and the Attorney 

General determines and represents to the Court that the requestor has 

voluntarily withdrawn the request for information in writing or has abandoned 

the request. Id. The Attorney General represents to the Court that the 

requestor, Lori Brown, has abandoned her request for information. 

Accordingly, the City of Dallas is not required to release the requested 

information subject to disclosure in Letter Ruling OR2017-06600. The Court is 

of the opinion that entry of an agreed final order of dismissal is appropriate. 

It is THEREFORE, ORDERED, ADJUDGED and DECREED that this 

5/12/2020 11:14 AM                      
Velva L. Price 
District Clerk   
Travis County  

D-1-GN-17-001664
Daniel Smith



Agreed Final Order of Dismissal 

Cause No. D-1-GN-17-001664 Page 2 of 3 

cause is DISMISSED in all respects; 

All costs of the court and attorney fees are taxed against the parties 

incurring the same;  

All relief not expressly granted is denied; and 

This order disposes of all claims between the parties and is final. 

Signed this ________ day of ______________________, 2020.  

_____________________________________ 

JUDGE PRESIDING  

12 May

AMY CLARK MEACHUM
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AGREED AS TO FORM AND SUBSTANCE:  

 

 

/s/ James B. Pinson__________________ 

JAMES B. PINSON 

State Bar No. 16017700 

Dallas City Attorney’s Office 

1500 Marilla Street, Room 7BN 

Dallas, Texas 75201 

Telephone: (214) 670-3519 

Facsimile: (214) 670-0622 

james.pinson@dallascityhall.com 

 

ATTORNEYS FOR PLAINTIFF 

CITY OF DALLAS  

_____________________________ 

ROSALIND L. HUNT 

State Bar No. 24067108 

Assistant Attorney General 

Administrative Law Division 

Office of the Attorney General of Texas 

P.O. Box 12548, Capitol Station 

Austin, Texas 78711-2548 

Telephone: (512) 475-4166 

Facsimile: (512) 457-4677 

Rosalind.Hunt@oag.texas.gov 

 

ATTORNEY FOR DEFENDANT 

ATTORNEY GENERAL OF TEXAS 
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