
March 29, 2017 

Mr. ~oseph J. Gorfida, Jr. 
Counsel for City of DeSoto 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

Nichols, Jackson, Dillard, Hager & Smith 
500 North Akard, Suite 1800 
Dallas, Texas 75201 

Dear Mr. Gorfida: 

OR2017-06532 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 651143. 

The City of DeSoto (the "city"), which you represent, received a request for information 
pertaining to a specified motor vehicle accident involving the requestor' s client. You state 
you released some information to the requestor. You further state you redacted certain 
information pursuant to section 552.130( c) of the Government Code.1 y OU claim portions 
of the submitted information are excepted from disclosure under sections 552.101, 552.103, 
552.108, and 552.130 of the Government Code. We have considered the exceptions you 
claim and reviewed the submitted information. 

Initially, we note the submitted information includes court-filed documents subject to 
section 552.022 of the Goyernment Code. Section 552.022(a)(l 7) provides forthe required 
public disclosure of"information that is also contained in a public court record" unless it is 
"made confidential under [the Act] or other law[.]" Gov't Code§ 552.022(a)(l 7). Although 
you raise sections 552.103 and 552.108 of the Government Code, these are discretionary 

1Section 552.130(c) of the Government Code allows a governmental body to redact the information 
described in section 552.130(a) withoutthe necessity of seeking a decision from the attorney general. See Gov't 
Code § 552.130( c ). If a governmental body redacts such information, it must notify the requestor in accordance 
with section 552.130(e). See id§ 552.130(d), (e). 
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exceptions and do not make information confidential under the Act. See Dallas Area Rapid 
Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) 
(governmental body may waive section 552.103); Open Records Decision Nos. 665 at 2 n.5 
(2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary 
exceptions), 177 at 3 (1977) (statutory predecessor to section 552.108 subject to waiver). As 
such, sections 552.103 and 552.108 do not make information confidential for the purposes 
of section 552.022. Therefore, the court-filed documents we have marked may not be 
withheld under sections 552.103 and 552.108 of the Government Code. You claim 
section 552.101 in conjunction with common-law privacy for portions of the court-filed 
documents. We note common-law privacy is not applicable to information contained in 
public records. See Star-Telegram, Inc. v. Walker, 834 S.W.2d 54, 57 (Tex. 1992) (law 
cannot recall information once in public domain). Therefore, no portion of the court-filed 
documents may be withheld under section 552.101 in conjunction with common-law privacy. 
However, because section 552.130 of the Government Code makes information confidential 
for purposes of section 552.022, we will address its applicability to the information subject 
to section 552.022(a)(l 7). Further, we will address your arguments against disclosure forthe 
remaining information not subject to section 552.022 of the Government Code. 

Section 552.108(a)(l) of the Government Code excepts from disclosure "[i]nformationheld 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if ... release of the information would interfere with the detection, 
investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(l). A governmental 
body claiming section 552.108(a)(l) must explain how and why the release of the requested 
information would interfere with law enforcement. See id. §§ 552.108(a)(l), .301(e)(l)(A); 
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state the information in 
Exhibit D not subject to section 552.022 of the Government Code relates to a pending 
criminal investigation. We note, however, the information at issue includes a DIC-24 
Statutory Warning. The DIC-24 form has previously been provided to the arrestee. You 
have not explained releasing this information, which has already been seen by the arrestee, 
would interfere with the detection, investigation, or prosecution of crime. See Gov't Code 
§ 552.108(a)(l). Accordingly, the DIC-24 form may not be withheld under 
section 552.108(a)(l). However, based on your representation, we find release of the 
remaining information at issue would interfere with the detection, investigation, or 
prosecution of crime. See Houston Chronicle Puhl 'g Co. v. City of Houston, 53 l S.W.2d 
177 (Tex. Civ. App.-Houston [14th Dist.] 197 5) (court delineates law enforcement interests 
that are present in active cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). 
Thus, the city may withhold the remaining information in Exhibit D not subject to 
section 552.022(a)(l 7) of the Government Code under section 552.108(a)(l) of the 
Government Code.2 

2 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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Next, we address your argument under section 552.103 of the Government Code. 
Section 552.103 provides: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code§ 552.103(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing (1) litigation was pending or 
reasonably anticipated on the date the governmental body received the request for 
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. Legal Found, 958 S. W.2d 4 79, 481 (Tex. App.-Austin 1997, orig. proceeding); 
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, 
writ ref d n.r.e.); Open Records Decision No. 551at4 (1990). A governmental body must 
meet both prongs ofthis test for information to be excepted under section 552.103(a). 

We note the purpose of section 552.103 is to enable a governmental body to protect its 
position in litigation by forcing parties to obtain information related to litigation through the 
discovery process. See ORD 551at4-5. Thus, any information obtained from or provided 
to all other parties in the anticipated or pending litigation is not excepted from disclosure 
under section 552.103(a) and must be disclosed. The submitted DIC-24 form was provided 
to the arrestee; thus, the DIC-24 form was inevitably seen by the opposing party to the 
litigation. Therefore, the city may not withhold the DIC-24 form under section 552.103 of 
the Government Code. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses chapter 411 of the Government Code, which 
makes confidential criminal history record information ("CHRI") generated by the National 
Crime Information Center or by the Texas Crime Information Center. See Gov't Code 
§ 411.083( a). Title 28, part 20 of the Code of Federal Regulations governs the release of 
CHRI that states obtain from the federal government or other states. Open Records Decision 
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No. 565 (1990). The federal regulations allow each state to follow its individual laws with 
respect to the CHRl it generates. See id. Section 411.083 of the Government Code deems 
confidential CHRl that the Department of Public Safety ("DPS") maintains, except that 
DPS may disseminate this information as provided in chapter 411, subchapter E-1 or 
subchapter F of the Government Code. See Gov't Code§ 411.083. Sections 41 l.083(b)(l) 
and 41 l.089(a) authorize a criminal justice agency to obtain CHRl; however, a criminal 
justice agency may not release CHRl except to another criminal justice agency for a criminal 
justice purpose. Id. § 41 l.089(b)(l). Other entities specified in chapter 411 of the 
Government Code are entitled to obtain CHRl from DPS or another criminal justice agency; 
however, those entities may not release CHRl except as provided by chapter 411. See 
generally id. §§ 411.090-.127. Thus, any CHRl obtained from DPS or any other criminal 
justice agency must be withheld under section 552.101 in conjunction with chapter 411, 
subchapter E-1 or subchapter F of the Government Code. We note Federal Bureau of 
Investigation ("FBI") numbers constitute CHRl generated by the FBI. We further note CHRl 
does not include driving record information. See id. § 41 l .082(2)(B). Lastly, we note 
section 411.083 does not apply to active warrant information or other information relating 
to one's current involvement with the criminal justice system. See id.§ 41 l.081(b) (police 
department allowed to disclose information pertaining to person's current involvement in the 
criminal justice system). Upon review, we find some of the remaining information, which 
we have marked, consists ofCHRl that is confidential under section 411.083. Accordingly, 
the city must withhold the information we have marked under section 552.101 in conjunction 
with section 411.083 of the Government Code.3 However, no portion of the remaining 
information constitutes CHRl for purposes of chapter 411 of the Government Code. 
Accordingly, the city may not withhold any of the remaining information under 
section 552.101 on that basis. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) .not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S. W.2d 668, 
685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of 
this test must be satisfied. Id. at 681-82. Types of information considered intimate and 
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id. 
at 683. Additionally, this office has concluded some kinds of medical information are 
generally highly intimate or embarrassing. See Open Records Decision No. 455 (1987). This 
office has found personal financial information not relating to a financial transaction between 
an individual and a governmental body is generally highly intimate or embarrassing. See 
Open Records Decision Nos. 600 (1992) (personal financial information includes choice of 
a particular insurance carrier), 523 (1989) (common-law privacy protects credit reports, 
financial statements, and other personal financial information), 373 (1983) (sources of 

3We note the requestor can obtain her client's CHRI from DPS. Gov't Code§ 41 l.083(b)(3). 
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income not related to financial transaction between individual and governmental body 
protected under common-law privacy). The court of appeals has concluded public citizens' 
dates of birth are protected by common-law privacy pursuant to section 552.101. See Paxton 
v. City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.-Austin 
May 22, 2015, pet. denied) (mem. op.). We note this requestor has a special right of access 
under section 552.023 of the Government Code to information pertaining to her client that 
would otherwise be withheld to protect his privacy. See Gov't Code§ 552.023 (person or 
person's authorized representative has special right of access to records that contain 
information relating to the person that are protected from public disclosure by laws intended 
to protect that person's privacy interests); Open Records Decision No. 481 at 4 (1987) 
(privacy theories not implicated when individual requests information concerning himself). 

Upon review, we find the information we have marked satisfies the standard articulated by 
the Texas Supreme Court in Industrial Foundation. Accordingly, the city must withhold the 
information we have marked and, with the exception of the requestor' s client's date of birth, 
all public citizens' dates of birth under section 552.101 of the Government Code in 
conjunction with common-law privacy. 

As noted above, you state you will withhold the motor vehicle record information you 
marked pursuant to section 552.130(c) of the Government Code. Upon review, we find 
additional portions of the remaining information consist of motor vehicle record information. 
Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. See Gov't Code § 552.130. Accordingly, the city must 
withhold the motor vehicle record information you marked and we have marked under 
section 552.130 of the Government Code. 

Section 552.136 of the Government Code provides, "[n]otwithstanding any other provision 
of [the Act], a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential."4 Id § 552.136(b); 
see id.§ 552.136(a) (defining "access device"). This office has determined insurance policy 
numbers are access device numbers for purposes of section 552.136. See Open Records 
Decision No. 684 at 9 (2009). Upon review, the city must withhold the insurance policy 
number we have marked under section 552.136 of the Government Code . 

. In summary, with the exception of the DIC-24 form, which must be released, the city may 
withhold the remaining information in Exhibit D not subject to section 5 52 .022( a)( 17) of the 
Government Code under section 552.108(a)(l) of the Government Code. The city must 

4The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481, 480 (1987), 470 
(1987). 
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withhold the information we have marked under section 552.101 in conjunction with 
section 411.083 of the Government Code. The city must withhold the information we have 
marked and, with the exception of the requestor's client's date of birth, all public citizens' 
dates of birth under section 552.101 of the Government Code in conjunction with 
common-law privacy. The city must withhold the motor vehicle record information you 
marked and we have marked under section 552.130 of the Government Code. The city must 
withhold the insurance policy number we have marked under section 552.136 of the 
Government Code. The city must release the remaining information. 5 

You ask this office to issue a previous determination permitting the city to withhold public 
citizens' dates ofbirth under section 552.101 of the Government Code in conjunction with 
common-law privacy. See Gov't Code § 552.30l(a) (allowing governmental body to 
withhold information subject to previous determination); Open Records Decision No. 673 
(2001). After due consideration, we have decided to grant your request on this matter. 
Therefore, this letter ruling authorizes the city to withhold the dates of birth of public citizens 
under section 552.101 of the Government Code in conjunction with common-law privacy. 
We note common-law privacy is a personal right that lapses at an individual's death. See 
Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Tex. Civ. 
App.-Texarkana 1979, writ ref' d n.r.e.); see also Open Records Decision Nos. 620 (1993), 
272 (1981), 192 (1978). Therefore, this previous determination authorizes the city to 
withhold dates of birth ofliving individuals. This previous determination is not applicable 
to dates of birth belonging to deceased individuals. We also note a person or.a person's 
authorized representative has a special right of access under section 552.023 of the 
Government Code to information that is protected from public disclosure by laws intended 
to protect the person's privacy interests. See Gov't Code § 552.023(a); ORD 481 at 4. 
Therefore, this previous determination is not applicable to dates of birth requested by a 
person or the authorized representative of a person whose date of birth is at issue. 
Furthermore, information filed with a court is not protected by common-law privacy. See 
Gov't Code§ 552.022(a)(l 7); Star-Telegram, 834 S.W.2d at 57. Accordingly, this previous 
determination is not applicable to dates of birth contained in court-filed documents. So long 
as the elements oflaw, fact, and circumstances do not change so as to no longer support the 
findings set forth above, the city need not ask for a decision from this office again with 
respect to this type of information. See ORD 673 at 7-8 (listing elements of second type of 
previous determination under Gov't Code§ 552.30l(a)). 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattomeygeneral.gov/open/ 

5W e note the information being released contains information to which the requestor has a right of 
access under section 552.023 of the Government Code. See Gov't Code§ 552.023; see also ORD 481at4. 
Accordingly, if the city receives another request for this same information from a different requestor, the city 
must again seek a ruling from this office. 
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orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Kenny Moreland 
Assistant Attorney General 
Open Records Division 

KJM/sdk 

Ref: ID# 651143 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


