KEN PAXTON

ATTORNLEY GENERAL OF TEXAS

March 21, 2017

Mr. M. Matthew Ribitzki
Deputy City Attorney
City of Burleson

141 West Renfro
Burleson, Texas 76028

OR2017-05737

Dear Mr. Ribitzki:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 649439 (Burleson ORR Nos. 280, 457, and 780).

The City of Burleson (the “city”) received three requests from three different requestors for
the personnel file of a named individual, including evaluations and internal affairs
investigations, and information pertaining to the termination of the named individual. You
state you will release some information. You also state the city will redact certain
information pursuant to section 552.130(c) of the Government Code, section 552.147(b) of
the Government Code, Open Records Decision No. 684 (2009), and Open Records Letter
No. 2016-08169 (2016)." You claim the submitted information is excepted from disclosure

'Section 552.130(c) of the Government Code allows a governmental body to redact the
information described in section 552.130(a) without the necessity of seeking a decision from the attorney
general. See Gov’t Code § 552.130(c). 1f a governmental body redacts such information, it must notify the
requestor in accordance with section 552.130(e). See id. § 552.130(d), (e). Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without requesting a decision from this office under the Act. /d. § 552.147(b). Open Records
Decision No. 684 is a previous determination to all governmental bodies authorizing them to withhold specific
categories of information without the necessity of requesting an attorney general decision. Open Records Letter
No. 2016-08169 authorizes the City of Burleson to withhold the dates of birth of public citizens under
section 552.101 of the Government Code in conjunction with common-law privacy without requesting a
decision from this office.
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under sections 552.101, 552.103, and 552.108 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

We note the submitted information constitutes a completed internal affairs investigation.
Section 552.022(a)(1) of the Government Code provides for the required disclosure of “a
completed report, audit, evaluation, or investigation made of, for, or by a governmental
body,” unless it is excepted by section 552.108 of the Government Code or made confidential
under the Act or other law. Gov’t Code § 552.022(a)(1). Youraise section 552.103 for this
information. However, section 552.103 does not make information confidential under the
Act. Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76
(Tex. App.—Dallas 1999, no pet.) (governmental body may waive section 552.103); see also
Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally).
Accordingly, the city may not withhold any of the information subject to
section 552.022(a)(1) under section 552.103 of the Government Code. Nonetheless, we will
consider your assertion of section 552.108. Additionally, as section 552.101 of the
Government Code makes information confidential under the Act, we will also consider the
applicability of that exception.

Section 552.108 of the Government Code provides, in part, the following:

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from the requirements of Section 552.021 if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution;

(2) the internal record or notation relates to law enforcement only in
relation to an investigation that did not result in conviction or
deferred adjudication; or

(3) the internal record or notation:

(A) 1s prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

Gov’t Code § 552.108(b). A governmental body claiming section 552.108(b)(1) must
explain how and why the release of the information at issue would interfere with law
enforcement. See id. §§ 552.108 (b)(1), .301(e)(1)(A); see also Ex parte Pruiti, 551
S.W.2d 706, 710 (Tex. 1977). Upon review, we find you have failed to demonstrate the
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release of the submitted information would interfere with the detection, investigation, or
prosecution of crime. Thus, the city has not met its burden under section 552.108(b)(1). A
governmental body claiming section 552.108(b)(2) must demonstrate the information at issue
relates to a criminal investigation that has concluded in a final result other than a conviction
or deferred adjudication. You have not demonstrated the information at issue relates to a
criminal investigation that concluded in a result other than conviction or deferred
adjudication. Thus, the city has not met its burden under section 552.108(b)(2). Finally, you
do not assert the information at issue was prepared by an attorney representing the state or
that it reflects the mental impressions or legal reasoning of an attorney representing the state.
See id. § 552.108 (b)(3). Thus, the city has not met its burden under section 552.108(b)(3).
Accordingly, the city may not withhold the submitted information under section 552.108(b)
of the Government Code.

Section 552.101 of the Government Code excepts “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101.
Section 552.101 encompasses the doctrine of common-law privacy, which protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person, and (2) not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. /d. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. This office has
found personal financial information not relating to a financial transaction between an
individual and a governmental body is generally highly intimate or embarrassing. See Open
Records Decision Nos. 523 (1989) (common-law privacy protects credit reports, financial
statements, and other personal financial information), 373 (1983) (sources of income not
related to financial transaction between individual and governmental body protected under
common-law privacy). However, this office has concluded the public has a legitimate
interest in information that relates to public employees and their conduct in the workplace.
See, e.g., Open Records Decision Nos. 562 at 10 (1990) (personnel file information does not
involve most intimate aspects of human affairs but in fact touches on matters of legitimate
public concern), 470 at 4 (1987) (job performance does not generally constitute public
employee’s private affairs), 444 at 3 (1986) (public has obvious interest in information
concerning qualifications and performance of government employees), 405 at 2 (1983)
(manner in which public employee’s job was performed cannot be said to be of minimal
public interest), 392 (1982) (reasons for employee’s resignation ordinarily not private).
Upon review, we find the information we have marked satisfies the standard articulated by
the Texas Supreme Court in Industrial Foundation. Therefore, the city must withhold the
information we marked under section 552.101 of the Government Code in conjunction with
common-law privacy. However, we find you have not demonstrated any of the remaining
information at issue is highly intimate or embarrassing and not of legitimate public concern.
Thus, none of the remaining information may be withheld under section 552.101 in
conjunction with common-law privacy.
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Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address, home telephone number, emergency contact information, and social security number
of a peace officer, as well as information that reveals whether the peace officer has family
members, regardless of whether the peace officer complies with sections 552.024
and 552.1175 of the Government Code.’> See Gov't Code § 552.117(a)(2).
Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of
Criminal Procedure. We note, however, the first requestor is the authorized representative
of the named whose information is at issue and the third requestor is the named individual.
Therefore, these requestors have a right of access to his client’s and his own personal
information under section 552.023 of the Government Code. See Gov’t Code § 552.023
(person or person’s authorized representative has special right of access to information held
by governmental body that relates to person and that is protected from public disclosure by
laws intended to protect person’s privacy interests); Open Records Decision No. 481 at 4
(1987) (privacy theories not implicated when individual requests information concerning
himself). Nevertheless, the second requestor has no such right of access. In this instance,
however, it is unclear whether the individual whose information is at issue is a currently-
licensed peace officer as defined by article 2.12. Accordingly, the city must withhold the
information we marked from the second requestor under section 552.117(a)(2) of the
Government Code. Conversely, if the individual at issue is not a currently-licensed peace
officer as defined by article 2.12, the information at issue may not be withheld under
section 552.117(a)(2) of the Government Code.

[f the individual at issue is not a currently-licensed peace officer, then his personal
information may be subject to section 552.117(a)(1) of the Government Code, which excepts
from disclosure the home addresses and telephone numbers, emergency contact information,
social security number, and family member information of a current or former employee of
a governmental body who requests this information be kept confidential under
section 552.024. Id. § 552.117(a)(1). Whether a particular piece of information is protected
by section 552.117(a)(1) must be determined at the time the request for it is made. See Open
Records Decision No. 530 at 5 (1989). The city may only withhold the information at issue
under section 552.117(a)(1) if the individual at issue elected confidentiality under
section 552.024 prior to the date on which the request for this information was made. If the
individual at issue made a timely election under section 552.024, the city must withhold the
information we have marked from the second requestor under section 552.117(a)(1) of the
Government Code. Conversely, to the extent the individual at issue did not timely request
confidentiality under section 552.024, the city may not withhold the information at issue
from the second requestor under section 552.117(a)(1) of the Government Code.

In summary, the city must withhold the information we marked under section 552.101 of the
Government Code in conjunction with common-law privacy. If the individual at issue is a

*The Office of the Attorney General will raise mandatory exceptions on behalf ofa governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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currently-licensed peace officer as defined by article 2.12 of the Code of Criminal Procedure,
then the city must withhold the information we have marked from the second requestor under
section 552.117(a)(2) of the Government Code. If the individual at issue is not a currently-
licensed peace officer as defined by article 2.12 of the Code of Criminal Procedure, but made
a timely election under section 552.024 of the Government Code, the city must withhold the
information we have marked from the second requestor under section 552.117(a)(1) of the
Government Code. The remaining information must be released.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

il Philley
Assistant Attorgey General
Open Records Division
AP/som

Ref: ID# 649439
Enc. Submitted documents

c: 3 Requestors
(w/o enclosures)

*We note two of the requestors have a right of access to some information being released pursuant to
section 552.023 of the Government Code. See Gov’t Code § 552.023(a); ORD 481 at 4.



