KEN PAXTON

ATTORNEY GENERAL OF TEXAS

March 17, 2017

Mr. John B. Strong
Assistant City Attorney
Office of the City Attorney
City of Fort Worth

200 Texas Street, 3rd Floor
Fort Worth, Texas 76102

OR2017-05600
Dear Mr. Strong:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 649169 (City PIR No. W057702).

The City of Fort Worth (the “city”) received a request for a specified case file. You state you
have released some information to the requestor. You claim the submitted information is
excepted from disclosure under section 552.101 of the Government Code. You also state
you have notified a named third party pursuant to section 552.304 of the Government Code.
See Gov’t Code § 552.304 (interested party may submit comments stating why information
should or should not be released). We have received comments from the named third party.
We have considered the submitted arguments and reviewed the submitted information.

Initially, we note you have redacted portions of the submitted information. We understand

you have redacted information pursuant to sections 552.130(c), 552.136(c), and 552.147(b)
of the Government Code, Open Records Decision No. 684 (2009), and Open Records Letter
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No. 2013-22304 (2013).! You have also redacted additional information, including an SID
number, a Department of Public Safety number, lien information, and polygraph exam
results. You do not assert, nor does our review of our records indicate, you have been
granted a previous determination to withhold the remaining redacted information without
seeking a ruling from this office. See id. § 552.301(a); Open Records Decision No. 673
(2000). In this instance, we are able to discern the nature of the remaining information that
has been redacted; thus, being deprived of that information does not inhibit our ability to
make a ruling. Nevertheless, be advised that a failure to provide this office with requested
information generally deprives us of the ability to determine whether information may be
withheld and leaves this office with no alternative other than ordering the redacted
information be released. See Gov’t Code §§ 552.301(e)(1)(D) (governmental body must
provide this office with copy of “specific information requested™), .302. Thus, in the future,
the city should refrain from redacting, without authorization, any information it submits to
this office in seeking an open records ruling.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Id. § 552.101. This section encompasses information protected by section 560.003 of the
Government Code, which provides, “[a] biometric identifier in the possession of a
governmental body is exempt from disclosure under [the Act].” Id § 560.003; see id.
§ 560.001(1) (“biometric identifier” means retina or iris scan, fingerprint, voiceprint, or
record of hand or face geometry). There is no indication the requestor has a right of access
to the submitted fingerprints under section 560.002. See id. § 560.002(1)(A) (governmental
body may not sell, lease, or otherwise disclose individual’s biometric identifier to another
person unless the individual consents to disclosure). Accordingly, the city must withhold the
fingerprints you have redacted, along with the additional fingerprint we have marked, under

'Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in section 552.130(a) without the necessity of seeking a decision from the attorney general. See Gov’t
Code § 552.130(c). If a governmental body redacts such information, it must notify the requestor in accordance
with section 552.130(e). See id. § 552.130(d), (e). Section 552.136(c) of the Government Code allows a
governmental body to redact the information described in section 552.136(b) without the necessity of seeking
a decision from the attorney general. See id. § 552.136(c). If a governmental body redacts such information,
it must notify the requestor in accordance with section 552.136(e). See id § 552.136(d), (). Section
552.147(b) of the Government Code authorizes a governmental body to redact a living person’s social security
number from public release without the necessity of requesting a decision from this office. Seeid. § 552.147(b).
Open Records Decision No. 684 is a previous determination authorizing all governmental bodies to withhold
certain categories of information, including fingerprints under section 552.101 of the Government Code in
conjunction with section 560.003 ofthe Government Code and personal e-mail addresses under section 552.137
ofthe Government Code, without the necessity of requesting an attorney general decision. Open Records Letter
No. 2013-22304 is a previous determination issued to the city authorizing the city to withhold Federal Bureau
of Investigation numbers under section 552.101 of the Government Code in conjunction with section 411.083
of the Government Code and federal law without requesting a ruling from this office.



Mr. John B. Strong - Page 5

compiled summary of criminal history information). Furthermore, we find a compilation of
a private citizen’s criminal history is generally not of legitimate concern to the public. In
Open Records Decision No. 393 (1983), this office concluded information that either
identifies or tends to identify a victim of sexual assault or other sex-related offense must be
withheld under common-law privacy. ORD 393 at 2; see Open Records Decision No. 339
(1982); see also Morales v. Ellen, 840 S.W.2d at 519 (Tex. App.—El Paso 1992, writ
denied) (identity of witnesses to and victims of sexual harassment was highly intimate or
embarrassing information and public did not have a legitimate interest in such information).

Additionally, in considering whether a public citizen’s date of birth is private, the Third
Court of Appeals looked to the supreme court’s rationale in Texas Comptroller, 354 S.W.3d
336. Paxton v. City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex.
App.—Austin May 22, 2015, pet. denied) (mem. op.). The supreme court concluded public
employees’ dates of birth are private under section 552.102 of the Government Code because
the employees’ privacy interest substantially outweighed the negligible public interest in
disclosure.” Texas Comptroller, 354 S.W.3d at 347-48. Based on Texas Comptroller, the
court of appeals concluded the privacy rights of public employees apply equally to public
citizens, and thus, public citizens’ dates of birth are also protected by common-law privacy
pursuant to section 552.101. City of Dallas, 2015 WL 3394061, at *3. However, as noted
above, privacy is a personal right that lapses at death. See Moore, 589 S.W.2d at 491;
ORD 272 at 1. Accordingly, the common-law right to privacy does not encompass
information that relates only to a deceased individual.

Upon review, we find, to the extent the information relates to living individuals, the
information you have redacted and the additional information we have marked and indicated
satisfy the standard articulated by the Texas Supreme Court in Industrial Foundation.
Therefore, to the extent the information relates to living individuals, the city must withhold
the information you have redacted, the additional information we have marked and indicated,
and the dates of birth of identifiable individuals, under section 552.101 of the Government
Code in conjunction with common-law privacy. However, we note one of the submitted
dates of birth pertains to an individual who has been de-identified and whose privacy interest
is, thus, protected. Accordingly, the city may not withhold this individual’s date of birth
under section 552.101 of the Government Code in conjunction with common-law privacy.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. However, section 552.130 is
designed to protect the privacy of individuals, and, as noted above, the right to privacy

2Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a).
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privacy interests and the public’s need to know information of public concern. Id. The scope
of information protected is narrower than that under the common law doctrine of privacy;
the information must concern the “most intimate aspects of human affairs.” Id. at 5 (quoting
Ramie v. City of Hedwig Village, Texas, 765 F.2d 490, 492 (5th Cir. 1985)). However,
because privacy is a personal right that lapses at death, the constitutional right to privacy
does not encompass information that relates only to a deceased individual. See Moore v.
Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Tex. Civ. App.—
Texarkana 1979, writ ref’d n.r.e.); see also Open Records Decision No. 272 at 1 (1981)
(privacy rights lapse upon death). However, the United States Supreme Court has
determined that surviving family members can have a privacy interest in information relating
to their deceased relatives. See Nat’l Archives & Records Admin. v. Favish, 541 U.S. 157
(2004). We have received correspondence from a representative of the decedent’s family
informing us the decedent’s family objects to disclosure of some of the information at issue.
Upon review, we find the family’s privacy interest in the information we have indicated
outweighs the public’s interest in the disclosure of this information. Therefore, we conclude
the city must withhold the information we have indicated under section 552.101 of the
Government Code in conjunction with constitutional privacy and the holding in Favish.
However, we find the remaining information at issue either does not fall within the zones of
privacy or implicate a living individual’s privacy interests for purposes of constitutional
privacy, or the public interest in the information at issue outweighs any remaining privacy
interests. Thus, the city may not withhold the remaining information under section 552.101
in conjunction with constitutional privacy and the holding in Favish.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,
685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of
this test must be satisfied. Id at 681-82. Types of information considered intimate and
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id.
at 683. This office has concluded some kinds of medical information are generally highly
intimate or embarrassing. See ORD 455. This office has also found personal financial
information not relating to a financial transaction between an individual and a governmental
body is generally highly intimate or embarrassing. See Open Records Decision Nos. 523
(1989) (common-law privacy protects credit reports, financial statements, and other personal
financial information), 373 (1983) (sources of income not related to financial transaction
between individual and governmental body protected under common-law privacy). A
compilation of an individual’s criminal history is highly embarrassing information, the
publication of which would be highly objectionable to a reasonable person. Cf. U.S. Dep’t
of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (finding
significant privacy interest in compilation of individual’s criminal history by recognizing
distinction between public records found in courthouse files and local police stations and
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section 552.101 of the Government Code in conjunction with section 560.003 of the
Government Code.

Section 552.101 of the Government Code also encompasses information made confidential
by section 1703.306 of the Occupations Code, which provides,

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;

(3) amember, or the member’s agent, of a governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner’s activities;

(4) another polygraph examiner in private consultation; or
(5) any other person required by due process of law.

(b) The [Texas Department of Licensing and Regulation] or any other
governmental agency that acquires information from a polygraph examination
under this section shall maintain the confidentiality of the information.

Occ. Code § 1703.306(a), (b). The submitted information contains information acquired
from polygraph examinations. The requestor does not fall within any of the categories of
individuals who have a right of access to the submitted polygraph information under
section 1703.306(a). Accordingly, the city must withhold the polygraph information you
have indicated, and the additional information we have marked, under section 552.101 of the
Government Code in conjunction with section 1703.306 of the Occupations Code.

Section 552.101 of the Government Code also encompasses the doctrine of constitutional
privacy. Constitutional privacy consists of two interrelated types of privacy: (1) the right
to make certain kinds of decisions independently and (2) an individual’s interest in avoiding
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type
protects an individual’s autonomy within “zones of privacy” which include matters related
to marriage, procreation, contraception, family relationships, and child rearing and education.
Id. The second type of constitutional privacy requires a balancing between the individual’s
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expires at death. See Moore, 589 S.W.2d at 491; ORD 272 at 1. Thus, the city may not
withhold information that relates solely to deceased individuals under section 552.130.
Accordingly, to the extent the information at issue relates to living individuals, the city must
withhold the information you have redacted, along with the additional information we have
marked, under section 552.130 of the Government Code.

We note some of the remaining information may be protected by copyright. A custodian of
public records must comply with the copyright law and is not required to furnish copies of
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental
body must allow inspection of copyrighted materials unless an exception applies to the
information. Id.; see Open Records Decision No. 109 (1975). If a member of the public
wishes to make copies of copyrighted materials, the person must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the city must withhold: (1) the fingerprints you have redacted, along with the
additional fingerprint we have marked, under section 552.101 of the Government Code in
conjunction with section 560.003 of the Government Code; (2) the polygraph information
you have indicated, and the additional information we have marked, under section 552.101
of the Government Code in conjunction with section 1703.306 of the Occupations Code;
(3) the information we have indicated under section 552.101 of the Government Code in
conjunction with constitutional privacy and the holding in Favish; (4) the information you
have redacted, the additional information we have marked and indicated, and the dates of
birth of identifiable individuals, to the extent this information relates to living individuals,
under section 552.101 of the Government Code in conjunction with common-law privacy;
and (5) the information you have redacted, along with the additional information we have
marked, to the extent this information relates to living individuals, under section 552.130 of
the Government Code. The city must release the remaining information; however, any
information protected by copyright may only be released in accordance with copyright law.>

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/

*We note the remaining information includes unredacted social security numbers. As noted above,
section 552.147(b) of the Government Code authorizes a government body to redact a living person’s social
security number from public release without the necessity of requesting a decision from this office under the
Act. Gov’t Code § 552.147(b).
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orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Tim Neal

Assistant Attorney General
Open Records Division
TN/sdk

Ref: ID# 649169

Enc. Submitted documents

c: Requestor
(w/o enclosures)

Third Party
(w/o enclosures)



