KEN PAXTON

ATTORNEY GENERAI OF TEXAS

March 14, 2017

Deputy Danie Huffman

Public Information Officer
Parker County Sheriff’s Office
129 Hogle Street
Weatherford, Texas 76086

OR2017-05276
Dear Deputy Huffman:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 649017. ’

The Parker County Sheriff’s Office (the “sheriff’s office”) received a request for the
personnel file of a named deputy and specified policies and procedures. The sheriff’s office
states it does not possess the requested policies or procedures.! The sheriff’s office claims
some of the submitted information is excepted from disclosure under
sections 552.101, 552.108, 552.117, and 552.130 of the Government Code.> We have
considered the claimed exceptions and reviewed the submitted information. We have also
considered comments submitted by the Mineral Wells Police Department (the “department”).
See Gov’t Code § 552.304 (interested party may submit comments stating why information
should or should not be released).

'"The Act does not require a governmental body to disclose information that did not exist when the
request for information was received. See generally Econ. Opportunities Dev. Corp. v. Bustamante, 562
S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d).

*We understand the sheriff’s office to raise section 552.108 based on its arguments.
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The submitted information contains the Texas Commission on Law Enforcement
“commission”) identification number of a peace officer.’ Section 552.002(a) of the
Government Code defines “public information” as

information that is written, produced, collected, assembled, or maintained
under a law or ordinance or in connection with the transaction of official
business:

(1) by a governmental body;

(2) for a governmental body and the governmental body:
(A) owns the information;
(B) has a right of access to the information; or

(C) spends or contributes public money for the purpose of
writing, producing, collecting, assembling, or maintaining the
information; or

(3) by an individual officer or employee of a governmental body in
the officer’s or employee’s official capacity and the information
pertains to official business of the governmental body.

Gov’t Code § 552.002(a). In Open Records Decision No. 581 (1990), this office determined
certain computer information, such as source codes, documentation information, and other
computer programming, that has no significance other than its use as a tool for the
maintenance, manipulation, or protection of public property is not the kind of information
made public under section 552.021 of the Government Code. We understand an officer’s
commission identification number is a unique computer-generated number assigned to peace
officers for identification in the commissioner’s electronic database, and may be used as an
access device number on the commission website. Accordingly, we find the commission
identification number in the submitted information does not constitute public information
under section 552.002 of the Government Code. Therefore, the submitted commission
identification number is not subject to the Act and the sheriff’s office is not required to
release it.*

3The Texas Commission on Law Enforcement Officer Standards and Education was renamed the Texas
Commission on Law Enforcement by the 83rd Legislature. See Act of May 6, 2013, 83rd Leg., R.S., ch. 93,
§1.01, 2013 Tex. Gen. Laws 174, 174.

“As we are able to make this determination, we need not address your argument against the disclosure
of this information.
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Section 552.101 of the Government Code excepts from disclosure “information considered
~ to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses the Medical Practice Act (the “MPA”™), subtitle
B of title 3 of the Occupations Code. See Occ. Code §§ 151.001-168.202. Section 159.002
of the MPA provides in relevant part the following: :

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter. ’

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). Information subject to the MPA includes both medical records and
information obtained from those records. See id. §§ 159.002, .004. This office has
concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 at 3-4 (1988), 370 at 2 (1983), 343 at 1 (1982). Upon review, we find
none of the remaining information constitutes a medical record. Accordingly, the remaining
information is not confidential under the MPA, and the sheriff’s office may not withhold it
under section 552.101 on that ground.

The sheriff’s office raises section 552.101 in conjunction with the Health Insurance
Portability and Accountability Act of 1996 for the information at issue. At the direction of
Congress, the Secretary of Health and Human Services (“HHS”) promulgated regulations
setting privacy standards for medical records, which HHS issued as the Federal Standards
for Privacy of Individually Identifiable Health Information. See 42 U.S.C. § 1320d-2 (Supp.
IV 1998) (historical & statutory note); Standards for Privacy of Individually Identifiable
Health Information, 45 C.F.R. Pts. 160, 164 (“Privacy Rule”); see also Attorney General
Opinion JC-0508 at 2 (2002). These standards govern the releasability of protected health
information by a covered entity. See 45 C.F.R. pts. 160, 164. Under these standards, a
covered entity may not use or disclose protected health information, excepted as provided
by parts 160 and 164 of the Code of Federal Regulations. 45 C.F.R. § 164.502(a).
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This office addressed the interplay of the Privacy Rule and the Act. Open Records Decision
No. 681 (2004). In Open Records Decision No. 681, we noted section 164.512 of title 45 of
the Code of Federal Regulations provides a covered entity may use or disclose protected
health information to the extent such use or disclosure is required by law and the use or
disclosure complies with and is limited to the relevant requirements of such law. Id.; see 45
C.F.R. § 164.512(a)(1). We further noted the Act “is a mandate in Texas law that compels
Texas governmental bodies to disclose information to the public.” ORD 681 at 8; see also
Gov’t Code §§ 552.002, .003, .021. Therefore, we held the disclosures under the Act come
within section 164.512(a). Consequently, the Privacy Rule does not make information
confidential for the purpose of section 552.101.of the Government Code. See Abbott v. Tex.
Dep’t of Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.—Austin 2006,
no pet.); ORD 681 at 9; see also Open Records Decision No. 478 at 2 (1987) (statutory
confidentiality requires express language making information confidential). Because the
Privacy Rule does not make confidential information that is subject to disclosure under the
Act, the sheriff’s office may not withhold any of the submitted information under
section 552.101 of the Government Code on that basis.

Section 552.101 of the Government Code also encompasses chapter 560 of the Government
Code, which provides a governmental body may not release fingerprint information except
in certain limited circumstances. See Gov’t Code §§ 560.001 (defining “biometric identifier”
to include fingerprints), .002 (prescribing manner in which biometric identifiers must be
maintained and circumstances in which they can be released), .003 (biometric identifiers in
possession of governmental body exempt from disclosure under the Act). The sheriff’s
office does not inform us, and the submitted information does not indicate, section 560.002
permits the disclosure of the submitted fingerprint information. Therefore, the sheriff’s
office must withhold this information, which we have marked, under section 552.101 of the
Government Code in conjunction with section 560.003 of the Government Code. However,
the remaining information is not confidential under section 560.003 of the Government
Code, and the sheriff’s office may not withhold it under section 552.101 of the Government
Code on that ground.

The sheriff’s office asserts the release of information revealing a previous employer of the
deputy would be a “Homeland Security Breach.” The Texas Homeland Security Act (the
“HSA”), sections 418.176 through 418.182 of the Government Code, is encompassed by
section 552.101 of the Government Code. The HSA makes specified categories of
information confidential, including the staffing requirements of an emergency response
provider that include a law enforcement agency, risk assessments, investigations of
terrorism, vulnerabilities of critical infrastructure, and some types of information related to
security systems. Id. §§ 418.176-.182. The fact that information may generally be related
to a governmental body’s security concerns or to a security system does not make the
information per se confidential under the HSA. See Open Records Decision No. 649 at 3
(1996) (language of confidentiality provision controls scope of its protection). Furthermore,
the mere recitation by a governmental body of a statute’s key terms is not sufficient to
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demonstrate the applicability of a claimed provision. As with any confidentiality provision,
a governmental body asserting one of the confidentiality provisions of the HSA must
adequately explain how the responsive information falls within the scope of the claimed
provision. See Gov’t Code § 552.301(e)(1)(A) (governmental body must explain how
claimed exception to disclosure applies). Although we understand the sheriff’s office to raise
the HSA, it does not cite to any specific provision of the HSA, and we are not aware of any,
that makes any portion of the information at issue confidential. See id. Therefore, the
sheriff’s office may not withhold any of the remaining information under section 552.101 of
the Government Code on that basis.

Section 552.101 of the Government Code also encompasses the common-law physical safety
exception. The Texas Supreme Court has recognized a separate common-law physical safety
exception to required disclosure. Tex. Dep’t of Pub. Safety v. Cox Tex. Newspapers, L.P. &
Hearst Newspapers, L.L.C.,343 S.W.3d 112,118 (Tex. 2011). Pursuant to this common-law
physical safety exception, “information may be withheld [from public release] if disclosure
~ would create a substantial threat of physical harm.” Id. In applying this new standard, the
court noted “deference must be afforded” law enforcement experts regarding the probability
of harm, but further cautioned, “vague assertions of risk will not carry the day.” Id. at 119.
The sheriff’s office asserts release of information pertaining to a previous employer of the
deputy would jeopardize the safety of the deputy because the information relates to projects
of a classified nature relating to the military. The sheriff’s office also argues release of any
of the remaining information would place the deputy at risk of harm, injury, threat, or death
because it would allow an individual with a grudge against the deputy to use the information
to retaliate against him. However, we find the sheriff’s office has failed to demonstrate
release of any of the remaining information would subject the deputy to a specific risk of
harm. Accordingly, the sheriff’s office may not withhold the submitted information under
section 552.101 of the Government Code in conjunction with the common-law physical
safety exception.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy[.]”® Gov’t Code § 552.102(a). The Texas Supreme Court has held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). The sheriff’s office must withhold
the date of birth of the deputy under section 552.102(a) of the Government Code.®

*The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body.
See Open Records Decision Nos. 481 at 2 (1987), 480 at 5 (1987).

°As our ruling is dispositive, we do not address the other arguments of the sheriff’s office to withhold
this information. :
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Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id at 683. This office has found the following types of information are
excepted from required public disclosure under common-law privacy: some kinds of medical
information, see Open Records Decision No. 455 (1987); and personal financial information
not relating to the financial transaction between an individual and a governmental body, see
Open Records Decision Nos. 600 (1992), 545 (1990). However, this office has also found
the public has a legitimate interest in information relating to employees of governmental
bodies and their employment qualifications and job performance. - See Open Records
Decision Nos. 470 at 4 (1987) (public has legitimate interest in job qualifications and
performance of public employees), 405 at 2-3 (1983) (public has interest in manner in which
public employee performs job). In addition, the public interest in a public employee’s prior
salary justifies disclosure, as such information bears on the employee’s past employment
record and suitability for the employment position in question. See Open Records Decision
No. 455 at 9 (1987). Upon review, we find some of the remaining information, which we
have marked, satisfies the standard articulated by the Texas Supreme Court in Industrial
Foundation. Accordingly, the sheriff’s office must withhold the information we have
marked under section 552.101 of the Government Code in conjunction with common-law
privacy. However, we conclude the remaining information is not confidential under
common-law privacy, and the sheriff’s office may not withhold it under section 552.101 on
that ground.

The sheriff’s office raises section 552.108 of the Government Code for portions of training
records of the department. Section 552.108(b) excepts from disclosure “[a]n internal record
or notation of a law enforcement agency or prosecutor that is maintained for internal use in
matters relating to law enforcement or prosecution . . . if (1) release of the internal record or
notation would interfere with law enforcement or prosecution[.]” Gov’t Code
§ 552.108(b)(1). This section is intended to protect “information which, if released, would
permit private citizens to anticipate weaknesses in a police department, avoid detection,
jeopardize officer safety, and generally undermine police efforts to effectuate the laws of this
State.” City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.—Austin 2002, no
pet.). This office has concluded this provision protects certain kinds of information, the
disclosure of which might compromise the security or operations of a law enforcement
agency. See, e.g., Open Records Decision Nos. 531 at 3-4 (1989) (detailed guidelines
regarding police department’s use of force policy), 508 at 3-4 (1988) (information relating
to future transfers of prisoners), 413 (1984) (sketch showing security measures for
forthcoming execution). However, to claim this aspect of section 552.108 protection a
governmental body must meet its burden of explaining how and why release of the
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information at issue would interfere with law enforcement and crime prevention. Open
Records Decision No. 562 at 10 (1990). Further, commonly known policies and techniques
may not be withheld under section 552.108. See, e.g., Open Records Decision Nos. 531
at 2-3 (former section 552.108 does not protect Penal Code provisions, common-law rules,
and constitutional limitations on use of force), 252 at 3 (1980) (governmental body did not
meet burden because it did not indicate why investigative procedures and techniques
submitted were any different from those commonly known with law enforcement and crime
prevention). To prevail on its claim that section 552.108(b)(1) excepts information from
disclosure, alaw-enforcement agency must do more than merely make a conclusory assertion
that releasing the information would interfere with law enforcement. The determination of
whether the release of particular records would interfere with law enforcement is made on
a case-by-case basis. Open Records Decision No. 409 at 2 (1984).

The department objects to the release of the information marked under section 552.108(b)(1)
because it concerns testing materials, field training evaluations, and other work products
maintained for the internal use of the department. Upon review, we find the release of some
of'this information would interfere with law enforcement. Therefore, the sheriff’s office may
withhold this information, which we have marked, under section 552.108(b)(1) of the
Government Code on behalf of the department. However, we conclude neither the sheriff’s
office nor the department has established the release of any of the remaining information
would interfere with law enforcement. Therefore, the sheriff’s office may not withhold any
of the remaining information under section 552.108(b)(1) of the Government Code.

The remaining information includes a DD-214 form. Section 552.140 of the Government
Code provides a military veteran’s DD-214 form or other military discharge record that is
first recorded with or that otherwise first comes into the possession of a governmental body
on or after September 1, 2003, is confidential for a period of seventy-five years and may only
be disclosed in accordance with section 552.140 or in accordance with a court order. See
Gov’t Code § 552.140(a), (b). It appears the sheriff’s office obtained the submitted DD-214
form after September 1, 2003. Therefore, the sheriff’s office must withhold the submitted
DD-214 form under section 552.140 of the Government Code.’

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
addresses, home telephone numbers, emergency contact information, and social security
number of a peace officer, as well as information that reveals whether the peace officer has
family members, regardless of whether the peace officer complies with section 552.024 or
section 552.1175 of the Government Code.® Gov’t Code § 552.117(a)(2). We note the
sheriff’s office informs us the cellular telephone service for the cellular telephone numbers

7As our ruling is dispositive, we do not address the arguments of the sheriff’s office to withhold this
information.

%“Peace officer” is defined by article 2.12 of the Texas Code of Criminal Procedure.
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at issue was not provided to the deputy at public expense. See Open Records Decision
No. 506 at 5-6 (1988) (section 552.117 not applicable to cellular telephone numbers paid for
by governmental body and intended for official use). The sheriff’s office must withhold the
information we have marked under section 552.117(a)(2) of the Government Code.’
However, the sheriff’s office may not withhold any of the remaining information on that
ground. ;

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. We note some of the information
that the sheriff’s office seeks to withhold under section 552.130 is not motor vehicle record
information or information pertaining to a personal identification document issued by a
Texas agency or another state or country or a local agency authorized to issue an
identification document. Therefore, the sheriff’s office may not withhold this information,
which we have marked for release, under section 552.130. Accordingly, with the exception
of the information we have marked for release, the sheriff’s office must withhold the motor
vehicle record information it has marked, as well as the information we have marked, under
section 552.130 of the Government Code.

Section 552.136(b) of the Government Code provides, “[n]otwithstanding any other
provision of this chapter, a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential.” Id.
§ 552.136(b). This office has determined an insurance policy number is an access device
number for purposes of section 552.136. Open Records Decision No. 684 at 9 (2009). Thus,
the sheriff’s office must withhold the insurance policy numbers we have marked under
section 552.136 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov’'t Code
§ 552.137(a)-(c). Section 552.137 does not apply to a government employee’s work e-mail
address because such an address is not that of the employee as a “member of the public,” but
is instead the address of the individual as a government employee. The e-mail address at
issue does not appear to be of a type specifically excluded by section 552.137(c). The
sheriff’s office does not inform us a member of the public has affirmatively consented to the
release of any e-mail address contained in the submitted materials. Therefore, the sheriff’s
office must withhold the e-mail address we have marked under section 552.137 of the
Government Code.

°As our ruling is dispositive, we do not address the other arguments of the sheriff’s office to withhold
this information.
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To conclude, the submitted commission identification number is not subject to the Act and
the sheriff’s office is not required to release it. With the exception of the information we
have marked for release, the sheriff’s office must withhold the following: (1) the information
we have marked under section 552.101 of the Government Code in conjunction with
section 560.003 of the Government Code; (2) the date of birth of the deputy under
section 552.102(a) of the Government Code; (3) the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy; (4) the
submitted DD-214 form under section 552.140 of the Government Code; (5) the information
we have marked under section 552.117(a)(2) of the Government Code; (6) the information
marked under section 552.130 of the Government Code; and (7) the information we have
marked under sections 552.136 and 552.137 of the Government Code. The sheriff’s office
may withhold the information we have marked under section 552.108(b)(1) of the
Government Code on behalf of the department. The sheriff’s office must release the
remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Assistant Attorney General
Open Records Division

JLC/bw
Ref: ID# 649017
Enc. Submitted documents

c: Requestor
(w/o enclosures)



